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Summary

The establishment of national commissions of
inquiry is a common governmental response in the
aftermath of crisis, including allegations of major
human rights violations. Proponents of such
commissions suggest that they are a more flexible,
participatory and open mechanism to determine, in
the first instance, ‘What happened?’ and ‘Who was
affected?’, than immediate criminal investigation.
Their critics highlight that governments can set them
up safe in the knowledge that their
recommendations are non-binding, that they will
likely take a lot of time to investigate and then to
write their report, and that, by the time they do so,
whatever public pressure was being exerted on
behalf of those affected may well have dissipated.

This policy brief outlines the extent of the state’s
obligations to investigate and to pursue
accountability in the aftermath of a violation of
human rights — particularly in the case of a potential
violation of the right to life. Drawing on the recently
revised Minnesota Protocol on the Investigation of
Potentially Unlawful Death (2016), as well as on a
long-running research project on commissions of
inquiry in Africa, the policy brief elaborates on some
of the standards that could be used to establish
whether a commission of inquiry is an appropriate
mechanism for a particular context, and whether its

establishment contributes to government
fulfilling its obligation to conduct a prompt,
impartial, thorough and transparent
investigation.

Introduction

One of the central premises of the international
human rights system is the assumption that
certain norms exist, and that there should be
consequences for their violation — human rights
standards are not merely preferences or
aspirations. States’ actions to secure human
rights have two broad components: a practical
obligation — pre-emptive actions (before the fact)
to respect or protect rights in order to avoid a
violation taking place — and a responsive,
procedural one — actions undertaken should there
be a violation, or a suspicion of a violation. These
procedural obligations often take the form of
‘accountability processes’, and can comprise
continuous oversight, investigation, prosecution or
other sanction, institutional reform,
memorialisation, restitution or other redress.

A lack of accountability can in itself amount to a
violation of the human right in question, or at least
of the right to redress. Accountability plays a central
role in affirming norms against arbitrary actions and,
as such, also plays a vital preventative role. These
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two components can thus create a self-reinforcing,
virtuous circle. In the aftermath of a violation becoming
public — the integrity of the norm in question having
been challenged — the state is often confronted by the
need (often in the form of political pressure) to restore
the norm through some form of accountability process.

The various forms that these processes can take are in
many cases mutually reinforcing. The state may, for
example, rely on a routine police investigation, or an
investigation by an oversight body or human rights
commission, followed by appropriate criminal and civil
law processes to sanction those found responsible and
provide redress for those who have suffered. In certain
instances, however, states may find it helpful (or
expedient) to establish a national commission of inquiry
to assess the situation, investigate what happened, and
make recommendations on how the state should
proceed in pursuit of accountability.

Commissions of inquiry have a long lineage in at least
the common law system: across domestic, imperial and
colonial contexts, the commission of inquiry has been
deployed by governments at points of crisis.’
Commissions have also been established to address
routine matters requiring specific expertise, such as
possible changes to a taxation system, but these are
not the primary focus here. Sometimes, a specific
scandal can lead to the establishment of an inquiry with
a far broader mandate — such as the Leveson Inquiry
into the culture, practices and ethics of the press in the
United Kingdom, which emerged out of a phone-
hacking scandal in 2011.

In highly contested or combustible moments,
commissions of inquiry — normally ad hoc,
independent institutions appointed by the state with a
carefully framed mandate to investigate certain
questions — are sometimes portrayed as possessing a
unique capacity to provide impartial assessment, and
to bring certainty or closure in situations of doubt and
conflict. They can, it is sometimes argued, play an
important role in the aftermath of crisis, by serving as
instruments of accountability and policy learning.?
However, around the world, it is also commonly
alleged that commissions of inquiry are established to
offer only the form of an accountability process — the
impression that the government is responding —
without the meaningful substance, and can thus
potentially function to whitewash violations.

Commissions of inquiry have proved to be a relatively
frequent feature of the legal landscape globally. It is
worth noting that similar mechanisms are increasingly
established at the international (global or regional) level,
which essentially fulfil the same function. These are not

the focus here, but guidance has recently been
produced regarding their conduct, which can also
inform commissions at a national level.®

Recognising the role they often play in investigating
suspected violations of the right to life (or unlawful
killings), in 2008 the then United Nations (UN) Special
Rapporteur on extrajudicial, summary or arbitrary
executions, Philip Alston, presented a report to the
Human Rights Council on commissions of inquiry. He
noted that, while, by definition, they are established at
the initiative of government authorities, they often
result from concerted pressure exerted by civil
society, sometimes bolstered by the international
community. He pointed out that ‘it is now almost
standard practice for a commission to be demanded
in the aftermath of major incidents in which the
authorities which would normally be relied upon to
investigate and prosecute are feared to be reluctant
or unlikely to do so adequately’.*

The thrust of Alston’s analysis was that merely setting
up a commission of inquiry — indeed even its formal
completion — will often be insufficient to satisfy the
state’s duty to investigate. He noted that ‘such inquiries
are frequently used primarily as a way of avoiding
meaningful accountability’ and suggested that such
initiatives should be far more carefully scrutinised in the
future so as to monitor and evaluate their impact in
stemming impunity.®

Partly with a view to supplying the empirical basis for
such evaluation, specifically in the African context, a
team of researchers from the University of Pretoria and
elsewhere, including the Institute for Justice and
Reconciliation, has been undertaking a review of
national commissions of inquiry with a right to life focus
that have been set up on the African continent in the
last 25 years. With respect to violations of the right to
life alone (far from the only subject of commissions of
inquiry), a survey reveals more than 60 commissions in
nearly 30 states.®

This policy brief builds upon this research by asking
whether and how national commmissions of inquiry can
be effective accountability mechanisms, and in what
circumstances they can play a role in a broader
process that fulfils the state’s procedural obligations
with regard to violations. The focus is on commissions
considering right to life violations, but
recommendations and significant features can
generally be transferred to commissions aimed at
addressing other issues. Likewise, while the research
has focused on examples of commissions of inquiry in
Africa, questions concerning the effectiveness of
investigations can be asked globally.
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After examining the obligations of the state with respect
to accountability for violations of the right to life, including
its duty to investigate, this policy brief will examine
certain common features of commissions, before making
a series of recommendations on how states and other
actors can ensure that they are more effective.

Accountability for violations of the
right to life: The duty to investigate

The right to life is sometimes referred to as the supreme
human right. It is protected in all major human rights
conventions and its core elements are considered to be
jus cogens, or peremptory norms of international law.
Its protections continue to apply during armed conflict
(though it is interpreted in the context of the conduct of
hostilities with reference to the rules of international
humanitarian law).” States’ responsibilities with respect
to the right to life have been elaborated in a number of
significant soft-law instruments,® and individual criminal
and civil responsibility for unlawful deprivations of life is
well established in international and domestic

legal systems.

The African Commission on Human and Peoples’
Rights, in its recent General Comment on the right to
life, noted:

The failure of the State transparently to take all
necessary measures to investigate suspicious
deaths and all killings by State agents and to
identify and hold accountable individuals or
groups responsible for violations of the right to
life constitutes in itself a violation by the State of
that right. This is even more the case where there
is tolerance of a culture of impunity. All
investigations must be prompt, impartial,
thorough and transparent.®

The Commission reminds states that ‘[a]Jccountability, in
this sense, requires investigation and, where
appropriate [,] criminal prosecution’, but the General
Comment also notes: ‘In certain circumstances,
independent, impartial and properly constituted
commissions of inquiry or truth commissions can play a
role, as long as they do not grant or result in impunity
for international crimes.’'® The Commission presented a
very broad vision of accountability, encompassing
measures such as reparation, ensuring non-repetition,
disciplinary action, making the truth known, institutional
review and, where applicable, reform. It underlined that
‘[s]tates must ensure that victims have access to
effective remedies for such violations’.""

Commissions of inquiry related to violations of the right
to life are typically ad hoc, often quasi-judicial, fact-

finding bodies established by state authorities, in many
instances in the wake of major incidents that allegedly
involve state agents through acts or omissions, and
that are either large-scale in impact and/or politically
motivated. They may also address situations that are
systemically violent or other threats to the right to life
posed by non-state actors. Commissions of inquiry are
usually established in circumstances in which routine
justice or other investigative mechanisms are for some
reason inappropriate or not possible. They typically
perform an investigatory and/or advisory function, are
usually mandated with a specific object of inquiry, and
are given certain investigatory powers. They are often
established for the purpose of providing an account of
a single event or events over certain periods, and
usually furnish a report with recommendations to state
authorities. While the focus here is on national
mechanisms, such bodies often include international
components, either directly, by having international
commissioners or investigators, or indirectly, by
adopting or drawing upon the methodologies or
resources of international organisations.

The recently revised Minnesota Protocol on the
Investigation of Potentially Unlawful Death (2016) (the
updated version of the UN Manual on the Effective
Prevention and Investigation of Extra-Legal, Arbitrary
and Summary Executions) has made it clear that with
respect to loss of life — broadly — the duty of the state to
investigate is triggered where the state knows, or should
have known, of any potentially unlawful death, including
where reasonable allegations of a potentially unlawful
death are made.' Both the European and Inter-
American human rights mechanisms had previously
established that the duty to investigate does not apply
only where the state is in receipt of a formal complaint.'®

The duty to investigate any potentially unlawful death
includes all cases where the state has caused a death,
either by act or omission (for example, where law
enforcement officers used force that may have
contributed to the death), or where it is alleged or
suspected that it did so.™ In peacetime situations and
cases during an armed conflict that fall outside the
conduct of hostilities, this duty exists regardless of
whether it is suspected or alleged that the death was
unlawful.™ Certain situations, such as armed conflict,
may pose practical challenges for investigations. Where
context-specific constraints prevent a full investigation,
the constraints should be recorded and explained.'®

Investigations of any potentially unlawful death must be
effective and thorough. Investigators should, to the
extent possible, collect and confirm all testimonial,
documentary and physical evidence. At a minimum, all
reasonable steps should be taken during investigations
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to identify the victim(s); recover and preserve all
material relevant to the cause of death, the identity of
the perpetrator(s), and the circumstances surrounding
the death; and identify potential witnesses and obtain
their evidence regarding the circumstances of

the death.™”

The investigation must seek to determine whether or
not there was a breach of the right to life. It should aim
to identify not only direct perpetrators, but also any
others who were responsible for the death, including,
for example, officials in the chain of command who
were complicit in the act. The investigation should
further seek to identify any failure to take reasonably
available measures which could have had a real
prospect of preventing the death, as well as policies
and systemic failures that may have contributed to a
death, identifying patterns where they exist.'®

The uses of commissions of inquiry

The state can fulfil its duty to investigate by using a
range of different mechanisms. As a general rule,
commissions of inquiry are only appointed and used as
fact-finding bodies when a situation is unusual and
requires a special mechanism of accountability. This
might be on account of the scale of the incident, or of
credible allegations implicating political power in the
event. It is important, therefore, that commissions of
inquiry be envisioned only as part of a broader process
and not as a stand-alone solution.

There can be several factors influencing the decision to
establish a commission: there might be considerable
public anxiety about the matter; a major lapse in
government performance may appear to be involved,
meaning that traditional government institutions are not
widely trusted to investigate the issue impartially; or
circumstances giving rise to the inquiry may appear so
unusual that an ad hoc body will be better able to
address them.

Commissions of inquiry can have a broader capacity
than courts for fact-finding purposes. Criminal courts
may not be able to document the full spectrum of
crimes that have taken place during a prolonged period
of abuses, partly because they may convict only on
proof beyond reasonable doubt, and may only consider
evidence relevant to the alleged perpetrator who stands
accused. Commissions, on the other hand, can
investigate and document a broader range of
information that might be revealed about the
perpetration of human rights violations. While courts are
not well designed to determine the underlying causes of
an event (beyond, in some cases, the individual motives
of the perpetrators) or to explore complex institutional

relationships, commissions of inquiry can explore
historical, systemic, institutional and personal drivers
of events without having to focus on strict proof

of culpability.

In many instances, the more specific findings and
recommendations of a commission of inquiry will require
action on the part of the courts to pursue prosecutions
of those implicated by the commission. But the range of
potential recommendations of a commission is far
broader than just prosecutions: it could encompass
institutional or legal reform, memorialisation, large-scale
reparation or other forms of remedy. In this regard,
commission and court should in certain circumstances
fulfil an inherently complementary function, but they
should not be confused as two mechanisms that are
capable of achieving the same outcome. In light of the
broad range of redress-related needs and preferences, it
is important to include survivors in determining redress
processes so as to ensure mechanisms are tailored to
the specific requirements of a given context.

Pressure for the establishment of a
commission of inquiry

As noted above, commissions of inquiry are established
where a routine investigation would for some reason be
inappropriate. One compelling measure of the
appropriateness of those mechanisms is the level of
public trust in them. Governments usually establish
commissions of inquiry because there is a public
demand for justice, expressed in the form of distrust for
whatever state institution would normally be charged
with investigating.

However, it is important to underline that commissions
should be used sparingly. Commissions (which are
costly and disruptive) should respond to unusual and
extreme concerns that cannot be adequately
addressed with existing mechanisms because of scale
or gravity. If this bar is set too low, then the normal
oversight or accountability mechanisms are made
redundant. Moreover, if commissions are set up as
routine, knee-jerk reactions to pressure being exerted
on the government to respond to allegations of a
violation, then it is likely that many states will find
themselves flooded with separate, potentially
conflicting, and competing recommendations that they
must try to implement. In these circumstances, another
new commission can be, or be perceived to be, merely
a procedural smokescreen. In certain countries — for
example in Nigeria or Kenya — commissions of inquiry
are established so frequently that many potential
parties, including individuals who are asked to become
commissioners, have lost confidence in the potential of
commissions to achieve anything.
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If events are regularly occurring that appear to require
investigation by a commission of inquiry on account of
the scale of the event or the lack of trust in other
mechanisms, then it is quite likely that previous
recommendations (probably around strengthening
accountability and oversight mechanisms) have not
been implemented. The proper implementation of a
previous commission’s recommendations should
usually precede the establishment of a new
commission to investigate a similar or related issue.

Public pressure can play a constructive role at various
stages of the inquiry process, for example with respect
to the framing of the mandate and the appointment of
commissioners. From the perspective of accountability,
once the commission has been set up, public pressure
can perhaps most usefully be mobilised around the
implementation of its recommendations. The suspicion
that commissions of inquiry are established merely to
‘buy time’ for the government while the public pressure
dissipates can be actively resisted both by the
commission and by the public through sensitive and
continued communication and engagement between
the two.

However, even if implemented effectively, a commission
of inquiry often cannot quench a ‘thirst for justice’
among the people broadly or, if applicable, among the
victim group. Commissions are often established
because of lack of confidence in other mechanisms
(the trustworthiness of commissions can more readily
be achieved than wholesale root-and-branch reform of
the judiciary), but the problem is that, with respect to
violations of the right to life, commissions are likely to
result in a finding that relies on exactly the same (still
unreformed) justice mechanisms.

Ensuring the independence and
impartiality of a commission of inquiry

Probably the foremost criterion for the credibility of a
commission of inquiry as an investigative body is that it
be independent and impartial. Regardless of the
question before the commission, investigators and
investigative mechanisms must be, and must be seen
to be, independent of undue influence. They must be
independent of any suspected perpetrators and the
units, institutions or agencies to which they belong.

Commissions should be free from undue external
influence, such as the interests of political parties or
powerful social groups, but they must also — for
example when investigating the actions of security
agencies — be capable of operating without undue
influence that may arise from institutional hierarchies or
chains of command.1®

The public will often expect some form of
representation on the commission, representation
that is independent of the government. This may
entail independent lawyers, scholars or members of
prominent civil society groups. However, it is also
important that commissions are not so skewed
towards civil society that they can later be portrayed
as a civil society investigation — the official status of
the commission’s members and its report is often its
most valuable asset. Judges or magistrates, who fulfil
an official role but are at least supposed to be
independent of the executive, can play an important
part in this regard. Independence may also entail the
involvement of international members, at least in a
certain number of roles.

It is important that commissioners are viewed as
‘credible’ as well as independent. This can mean that
they are well qualified in some technical capacity (for
example, it might be appropriate that at least one
member of the commission has a background in
either international human rights law or international
humanitarian law, as applicable), but it could also
encompass more social or cultural determinants of
their standing within the affected community.

In addition to any particular technical capabilities that
may be required of an investigator, members of a
commission of inquiry (and other associated lawyers
or investigators) need to be able to perform all of their
professional functions without intimidation, hindrance,
harassment or improper interference, and must be
able to operate free from the threat of prosecution or
other sanctions for any action taken in accordance
with the investigation.2°

Independence requires more than merely not acting
on the instructions of an actor seeking to influence an
investigation inappropriately. It means that the
investigation’s structure or decisions not be unduly
altered by the presumed or known wishes of any
party, or that the outcome of the inquiry not appear to
have been predetermined.

In this respect, both a commission’s terms of
reference and its members must also be impartial.
This can impact the appointment of commissioners
as well as the framing and announcement of the
mandate and/or terms of reference of

the commission.

Investigators must be impartial and act at all times
without bias, analysing all evidence objectively. They
must consider and appropriately pursue exculpatory as
well as inculpatory evidence.?' Allegations raised
regarding the partiality of members of the commission,
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or its terms of reference, especially if raised near the
beginning of the commission’s work, ought to be taken
very seriously by the governing authority.

The way in which the mandate and terms of reference
is framed should not pre-judge the outcome, nor
pre-emptively apportion blame. Commissions should
not be proscribed from pursuing certain lines of
inquiry, but, at the same time, it is also important that
the questions posed to a commission are narrow
enough so as to be realistically answerable.

Financing

In addition to what might be characterised as the
‘orientation’ of the commission, the independence
and impartiality of which are, to a large extent, within
the control of the commissioners, there can also be
what may be termed ‘functional’ limitations to the
extent to which a commission can perform its duties
without becoming subject to undue or inappropriate
influence. One of the most common limits to the
functional independence of a commission of inquiry is
its financing.

Inquiries cost money. And where — for whatever reason
— it has been decided that the established mechanisms
of investigation or inquiry are inappropriate, and that a
specialist, ad hoc mechanism needs to be established,
these costs are likely to be greater. By limiting the
available funds of an inquiry, the state can easily exert
an influence preventing the commission from
undertaking certain investigative activities.

Commissions should, as early as possible, prepare a
budget setting out the likely costs of an investigation
and determine whether the funds already approved
are adequate. A commission that is established
without adequate funding to complete the inquiry in
the manner the commission deems necessary cannot
be capable of fulfiling the state’s duty to investigate.??

This said, commissioners also have a duty to conduct
the inquiry in a cost-effective manner, avoiding
duplicating work unnecessarily or taking on functions
that properly belong to other parallel mechanisms
where they exist. This might be the case with respect
to forensic testing for example, or to other forms of
expert investigation or evaluation. It may also be the
case that a commission can draw on inter-
governmental or non-governmental organisations to
render technical assistance to an investigation.

Where possible, commissions should quickly be given
authority and practical control over their own
expenditure, as reliance on another government

department can limit both their independence and
their practical efficiency.

Investigatory powers

Along with adequate financing, the proper provision of
investigatory powers is an essential component of a
robust commission of inquiry. In order effectively to
establish the extent of a violation and the relevant
actors, it is important that commissioners have the
capability to subpoena any relevant evidence, compel
appearance of withesses, and have them testify under
oath, and at risk of perjury (or a similar offence).

Commissions should be strategic about using these
powers: compelling vast amounts of unnecessary
evidence will flood an investigative staff and dilute
their study of the probative material; likewise, omitting
to subpoena vital physical evidence (especially if
leaving it in the custody of the body being
investigated) allows ample opportunity for
perpetrators to fabricate evidence that will similarly
delay or impede the commission’s work.

It will almost always be the case that the aims of a
right to life investigation will be materially assisted by
the performance of an autopsy. However, often
another mechanism or authority may be better placed
to carry this out. This is principally a consequence of
timing (that, by the time the commission has been
established, the appropriate time to conduct an
autopsy has passed). A decision not to undertake an
autopsy, by whatever authority was best placed at
the time, should certainly be a decision reviewed
within the scope of the commission’s investigation.

In certain circumstances — for example should a mass
grave be discovered as part of the commission’s
investigation — a need may arise for the commission
to undertake forensic investigation. Forensic inquiries
must always be conducted by appropriately qualified
experts, whose contributions to the commission’s
work should be treated as expert testimony. Where
this is not done, a commission can ultimately

impede a subsequent investigation by having
contaminated evidence.

More broadly, relative to investigative powers,
attention should always be paid to how a commission
should or should not interact with other investigative
accountability mechanisms that may be working
alongside or subsequent to it. Forensic investigations
should, for example, be conducted to the standard
necessary for a subsequent criminal investigation,
and where possible, witness testimonies should be
collected rigorously enough so that a prosecutor can
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avoid the possibility of re-traumatising witnesses or
duplicating work.

Security (including witness
protection)

Protecting the physical safety of individuals involved in
the commission’s work is clearly an important
contributor to their independence. However, it is also
important that security concerns do not unduly limit
the commission’s scope of work. Those involved in
providing security should understand the purpose of
the investigation and endeavour to provide necessary
support. Moreover, those providing security (or advice
about security) should be functionally independent of
any agency under investigation by the commission.

With respect to security and protection, it should be
noted that successfully achieving accountability for
unlawful killings, by whatever mechanism, is
extremely difficult in the absence of effective witness-
protection programmes. Philip Alston dedicated a
report as Special Rapporteur to this subject, noting:

If witnesses can be easily intimidated, if they and
their families remain vulnerable, or if they sense
that the protections offered to them cannot be
relied upon, they are unlikely to testify. As a
result, it is often the case that the only people
willing to take the risk of testifying are the victims’
family members. Usually, however, they are
poorly placed to provide the most compelling
evidence against the perpetrators. Ending
impunity for killings thus requires institutionalizing
measures to reduce the risks faced by witnesses
who testify.?®

Transparency

Aside from the needs of confidentiality for the protection
of victims or witnesses, a commission’s investigation
should be as transparent as possible. This means that it
should be open the scrutiny of the general public, as
well as to the survivors, victims, and families of victims.
Transparency promotes the rule of law and public
accountability, and enables external monitoring of the
efficacy of investigations. It also enables the participation
of the victims and others in the investigation.

Any limitations on transparency must be strictly
necessary for a legitimate purpose, such as protecting
the privacy and safety of affected individuals, ensuring
the integrity of ongoing investigations, or securing
sensitive information about intelligence sources or
military or police operations. But, provided that it does
not endanger any victim or survivor, transparency must

not be restricted in a way that would conceal the fate or
whereabouts of any victim of an enforced
disappearance or unlawful killing, or result in impunity
for those responsible.?*

This said, particularly given its responsibility to ensure
witness protection, and its objective to investigate
potentially publicly sensitive questions, a commission
may find it helpful or necessary to conduct certain parts
of its investigation in confidential session, and, if
necessary, to keep parts of its report restricted. One
notable example of such a decision was that made by
the Waki Commission into post-election violence in
Kenya, which, alongside public hearings, held a number
of informal in camera sessions with key witnesses, and
famously presented a confidential ‘envelope’ alongside
its report.

Commissions should also guard against ‘playing to
the gallery’ and prevent interested parties from using
the official transparency of a commission of inquiry as
a means of popularising a particular narrative of
events before it is able to publish its report. It is partly
for this reason that commissions must have carefully
and impartially designed terms of reference, as
discussed above.

Timing

Both the right to life and the right to an effective remedy
are violated when investigations into potentially unlawful
deaths are not conducted promptly.?> Authorities must
conduct an investigation as soon as possible and
proceed without unreasonable delays.?® Regional
bodies have ruled that officials with knowledge of a
potentially unlawful death must report it to their
superiors or the proper authorities without delay.?”

The timing of a commission of inquiry can be a delicate
balancing act. An effective commission will likely have
been set up quite quickly after the events in question,
though it is possible for commissions to be valuable
investigative mechanisms regarding historical events
as well.

However, the duty of promptness does not justify a
rushed or unduly hurried investigation.?® Once
established, it is important that a commission be given
sufficient time to complete its work. Since the full extent
of the necessary work may not be apparent at the time
a commission is established, it is important that
reasonable extensions to the initial timeframe be
allowed. This said, it should also be borne in mind that
one of the advantages of a commission can be to
conduct an initial investigation quickly to determine the
best course of action.
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While unnecessary delays in their work should be
avoided, commissions should also avoid rushing into
high-profile or public work, and instead allow time for
the commissioners and staff of a commission to
familiarise themselves with the available evidence and
formulate a suitable strategy.

The failure of the state promptly to investigate does not
relieve it of its duty to investigate at a later time. Even
with the passing of a significant amount of time, the
duty to investigate does not cease.

Participation

One feature of commissions of inquiry that is frequently
discussed, perhaps most persuasively around their
incarnation as truth commissions, is the extent to which
they can be more participatory than, for example,
judicial proceedings, which are burdened with their
strict standards of proof, practices of cross-
examination, and considerations of relevance.

This can be particularly pertinent in terms of the
involvement of victims or survivors, or other affected
individuals or communities, in the process of
accountability. As the UN Basic Principles and
Guidelines on the Right to a Remedy and Reparation
make clear, victims have a right to equal and effective
access to justice, to adequate, effective and prompt
reparation for harm done, and access to information
concerning both the violations that have taken place
and any reparation mechanisms. Moreover, the state
has a responsibility to ensure that those who have
suffered violence or trauma ‘should benefit from special
consideration and care to avoid [their] re-traumatisation
in the course of legal and administrative procedures
designed to provide justice and reparation’.?®

Commissions of inquiry can provide institutionalised
pauses for review, or forums of potential change, or
indeed of resistance to change. They can be places for
contestation and debate over meaning, but they can
sometimes break down partisan divides that prevent
progress in conventional sites for political debate. For
whatever reason they may have been set up, and
whatever flaws there may be in their processes,
commissions have the potential to enrich and well as to
moderate public dialogue.

Many commissions, perhaps in addition to taking
expert evidence, hold public hearings in which people
are invited to participate in a very open way. It should,
of course, be borne in mind that such sessions are
never as genuinely democratic as they may appear or
try to appear — certain ‘gatekeepers’ will aimost always
retain some kind of influence — but the broadened

participation can have an evidentiary benefit, as well as
a powerful reconciliatory potential.

It is worth noting that, in certain countries, for example
South Africa, commissions of inquiry tend to have a
highly juridified procedure that requires parties to the
issue at hand to be represented by professional counsel
in order to participate properly. It is important that
states guard against this amounting to a barrier
threshold to participation by, for example, providing
legal aid or other support.

Where the event that has taken place has had a
widespread impact, or emanates from an underlying
cause with broad roots, effective commissions will seek
testimony or other evidence from as diverse a range of
communities as possible. In many cases, this requires
the commission to take the initiative in terms of making
itself and its processes known to the wider public,
through newspaper, radio or TV advertisements, as well
as relying, where appropriate, on a network of local
investigators.

Publication of a commission’s report

One of the most tangible indicators of the success of a
commission of inquiry as an accountability mechanism
is whether or not its report is published. In some
cases, reports are unpublished because they are
unwritten — for some reason the commission never
finished its work — but in other cases, a report has
been submitted by the commission to the government,
yet the government has not made it public.

Commissions are established by governments, either
by the executive or by the legislature, and are often
mandated to report directly to the entity establishing
them, rather than to the public. It is true that the
primary purpose of an ad hoc institution such as a
commission of inquiry can be to advise the government
on how to proceed with respect to an unusual
challenge of accountability — either determining who
was responsible or advising how to provide a remedy.
However, as noted above with respect to transparency,
accountability, of which a commission represents at
least an initial step, must not only be achieved, but be
seen to be achieved.

In most cases where a commission of inquiry is
established, there is a public interest in a report of
some kind. It is, after all, one advantage of a
commission, compared to certain other investigative
mechanisms, that it can sometimes produce a better
account of the ‘bigger picture’. This function is
rendered less significant if it is not allowed to publish
its findings.
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There can sometimes be good reasons for certain parts
of a report to remain confidential — for example those
parts that might prejudice the fairness of a subsequent
prosecution, or those parts that might identify particular
witnesses or other individuals who might subsequently
be targeted. Commissions should bear in mind this
tension — between the public right to information and
the necessities of confidentiality — during their drafting,
and maybe consider a confidential annex to a broader
public report.

Responsible use of a
commission of inquiry’s findings
and recommendations

Importantly, where a commission recommends further
investigation or prosecution, the state’s duty to
investigate has not been fulfilled unless these steps are
taken.®® This may take the form of establishing a
second special mechanism or may involve passing
cases to existing mechanisms (in all likelihood a national
prosecutor or equivalent).

The duty to investigate gives practical effect to the duties
to respect and protect the right to life, and promotes
accountability and remedy where the substantive right
may have been violated. Where an investigation reveals
evidence that a death was caused unlawfully, the state
must ensure that identified perpetrators are prosecuted
and, where appropriate, punished through a judicial
process.®" Impunity stemming from, for example,
unreasonably short statutes of limitations or blanket
amnesties (de jure impunity), or from prosecutorial
inaction or political interference (de facto impunity), is
incompatible with this duty.®? Investigations and
prosecutions are essential to deter future violations, and
to promote accountability, justice, the rights to remedy
and to the truth, and the rule of law.®

States must ensure that special mechanisms do not
undermine accountability by, for example, unduly
delaying or avoiding criminal prosecutions. Even an
effective special investigative mechanism designed, for
instance, to investigate systemic causes of rights
violations or to secure historical memory, will not in itself
satisfy a state’s obligation to prosecute and punish
those responsible for an unlawful death through judicial
processes. Accordingly, while special mechanisms may
play a valuable role in conducting investigations in
certain circumstances, they are unlikely on their own to
fulfil the state’s duty to investigate, which may
eventually require a combination of mechanisms.3

It bears repeating that, as the African Commission has
noted in its General Comment, accountability in this
sense can have a very broad and rich meaning. It may

include, depending on the circumstances, the
prosecution and punishment of those responsible, the
restitution or reparation of those who suffered, the
reform of institutions, and the reconciliation of affected
communities or groups. Commissions of inquiry can
make findings or recommendations about any or all of
these component parts.

Conclusion

As the African Commission has noted, the failure of the
state to pursue accountability for violations of the right
to life, including through the effective investigation of
suspicious deaths, is itself a violation of that
fundamental human right. As part of a state’s response
to an alleged or suspected violation, a properly
constituted national commission of inquiry can
sometimes play a helpful role in fulfilling the state’s duty
to investigate. Like any other investigative mechanism,
a commission of inquiry needs to meet various
standards, including those of promptness,
effectiveness, thoroughness, independence, impartiality,
and transparency.

In certain jurisdictions, commissions of inquiry are
established with reference to pre-existing legislation,
making them less ad hoc. This could potentially prevent
abuses with respect to the formal or operational
independence of a commission, but only if the
legislation is properly drafted. Moreover, a one-size-fits-
all approach is not necessarily appropriate to a
commission of inquiry, one advantage of which, as a
mechanism, is the extent to which it can be tailored to
the specifics of a situation.

The eventual impact of a commission of inquiry (beyond
the participatory event and/or the reception of the
report) will often ultimately depend on the
implementation of its recommendations by the body
that established it. In some jurisdictions where a
commission of inquiry has been established pursuant to
a formal Act, there may be a statutory requirement
(such as that in Nigeria) for the government to table a
White Paper or equivalent legislative instrument relating
to the commission’s findings.

However, it is very important to distinguish
commissions of inquiry as a potential tool (or
mechanism) of accountability from the entity which
ultimately has the responsibility to drive a process of
accountability, namely the state. Caution should be
exercised before speaking of commissions as
‘successes’ or “failures’ when it comes to
accountability — commissions can be part of successful
or unsuccessful processes of accountability; they can
helpfully advance or regrettably obstruct those
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processes, but often the implementation of their
recommendations lies outside their own powers.

Commissions are sometimes established as a response
to unusually strong pressure for accountability,
stemming from public outrage or from international
condemnation. At their most effective, commissions
should sustain the momentum of this pressure on the
responsible party — the state — and at times even add to
it with an official and reliable record of the facts. In the
majority of cases, a commission of inquiry should be
only the beginning of an accountability process: as a
body that is usually only empowered to establish a
record and to make recommendations, the pursuit of full
accountability must then be taken up by others.

Recommendations:

e Policymakers at all levels should consider the
potentially positive role that commissions of inquiry
can play as part of a broader accountability process
in response to a suspected large-scale human
rights violation, as well as their structural limitations.

e Atthe level of intergovernmental or other relevant
policy organs, work should be undertaken to
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develop continental guidelines detailing good
practice with respect to the establishment and
support of commissions of inquiry.

Commissions of inquiry should be used sparingly,
but, where they are established, they should be
adequately resourced, empowered and facilitated
by the state.

Commissions of inquiry should be mandated to
publish their reports directly, and be in control of
which other parts of their work are made public.
Where commissions of inquiry are established, all
stakeholders should hold them to high standards
of thoroughness, transparency, independence,
impartiality and functionality. Civil society
organisations, as well as other observers, should
be vocal in ensuring that inadequate mechanisms
are not allowed to masquerade as the fulfilment of
the state’s duty to investigate.

Drawing upon international standards, including
those found in the recently revised Minnesota
Protocol, training should be provided for judges,
advocates, and other potential investigators and
stakeholders, concerning emerging good practice
in the conduct of investigations, including forensic
investigations.
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