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1  INTRODUCT ION

The Rome Statute of the International Criminal Court (“Rome Statute”) codifies the rights of 

certain persons who appear before the International Criminal Court (“ICC” or “Court”). This paper 

discusses the practice of the Court with respect to the rights of individuals who appear before it. 

The rights of an accused in different phases of Court proceedings and the rights of victims affected 

by crimes within the Court’s jurisdiction are considered at length and in the light of established 

principles regulating the Court’s treatment of the right to reparations for victims. These persons 

are key interlocutors in the international criminal justice system and have shifted the traditional 

focus of international law from being predominantly on States to being also on individuals; and 

they bring about a different kind of relationship between States as a collective and their treatment 

of these individuals arising from obligations imposed by the Rome Statute. 

The paper commences with a section reflecting on the rights of an accused person before the ICC. 

To set the scene for the discussion in the rest of the paper, the section links the rights of an accused 

to the right to a fair trial under international human rights law and international humanitarian law, 

and the enforcement of this right at the national, regional and international levels. 

The minimum guarantees espoused in this human right are discussed from the perspective of the 

process of arrest and surrender of persons to the Court, and the following questions are posed: 

What effect does the infringement of these rights have on the arrest and surrender of a person 

to the Court and on the trial of the accused person as a whole? Are there circumstances of 

violation of the rights of the accused so grave as to call for the accused’s acquittal, or mitigated 

sentence? The conduct of the Court Prosecutor in one of the cases is briefly discussed to 

illuminate these issues. The section concludes with an examination of the effect of amnesties and 

immunities (including official immunities and so-called evidentiary immunities), and their effect on 

the surrender of accused persons and the subpoena of witnesses.

The section that follows describes the innovative approach adopted towards the rights of victims 

under the Rome Statute system. The discussion on the right to participate in legal proceedings 

is broken down in terms of the different phases of proceedings at the Court: the pre-trial phase; 

trial phase; appellate phase; and other proceedings arising from the investigation and prosecution 

of a case. That discussion critically examines actual Court practice in determining victim status 

and the evaluations of applications to participate in the current situations of the Court. Some 

suggestions on how the practice could be streamlined in future situations and cases are also 

made, in the interests of oiling the wheels of the Rome Statute system of justice. 
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The paper then presents in-depth analysis of the right to reparations, under the Rome Statute, 

for victims of international crimes. The right to reparations is influenced by the right to a remedy 

under traditional public international law, and subsequently individualised under international 

human rights law and international humanitarian law. In this context, a consideration of case law 

at national, regional and international court levels is useful to gain an understanding of the right. 

The paper analyses the right to reparations in international criminal law as codified in the Rome 

Statute. The analysis uses for assistance the first case before the Court – the Prosecutor v. 

Thomas Lubanga Dyilo – to establish the principles applicable in realising the reparations right of 

victims of the crimes within the Court’s jurisdiction. 

The paper concludes by briefly considering the issue of other individuals who may appear before 

the court, using the case of The Prosecutor v. Walter Osapiri Barasa, in the situation in the Republic 

of Kenya, to discuss Article 70 of the Rome Statute. 
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2  THE R IGHTS OF THE ACCUSED 

2.1 Right to a Fair Trial

The right to a fair trial is a crucial guarantee in the efforts to create and maintain standards for 

human rights at the international level. The guarantee of the inalienable right to a free and fair 

trial is recognised in a number of international and regional human rights treaties.1 The very 

existence of this right in these numerous treaties is an indication of possible tensions between 

punishing individuals who are perceived to be “guilty” of committing gross violations of human 

rights and the strict adherence to respecting an accused’s procedural rights in the conduct 

of that individual’s trial. Stapleton recognises this tension between the minimum procedural 

guarantees of the right to a fair trial and the practical considerations involved in trying individuals 

accused of grave human rights violations.2 She asks whether it is acceptable to compromise 

the rights of the accused in order to vindicate victims of the crimes within the jurisdiction of the 

Court. She suggests that the Court must guarantee the accused a fair trial and she argues for 

the impermissibility of any derogation.3 

What are these minimum guarantees for a fair trial recognised by international law? The concept 

envisions the trial of an accused person as providing a number of procedural protections as 

a base standard for conducting the trial. Widely recognised minimum guarantees include the 

following rights:4

1  See International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171, Articles 9, 14 and 15; the 
African Charter on Human and Peoples’ Rights, 27 June 1981, 21 ILM 59, Articles 3, 6 and 7; the American Convention on 
Human Rights, 22 November 1969, 9 ILM 673, Articles 7, 8 and 9; the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, 4 November 1950, 312 UNTS 221, ETS 5, as amended by Protocol No. 3, ETS 45, 
Protocol No. 5, ETS 55, and Protocol No. 8, ETS 118, Articles 5, 6 and 7; the Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the Field, 21 October 1950, 75 UNTS 31, Article 3; the 
Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces 
at Sea, 21 October 1950, 75 UNTS 85, Article 3; the Geneva Convention Relative to the Treatment of Prisoners of War, 
21 October 1950, 75 UNTS 135, Article 3; the Geneva Convention Relative to the Protection of Civilian Persons in Time 
of War, 21 October 1950, 75 UNTS 287, Article 3; the Protocol Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of International Armed Conflicts, 7 December 1978, 1125 UNTS 3, Article 
75 (Fundamental Guarantees); the Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to 
the Protection of Victims of Non-International Armed Conflicts, 7 December 1978, 1125 UNTS 609, Article 6 (Penal 
Prosecutions); the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, UN 
GAOR, 39th Sess., Supp. No. 51, at 197, UN Doc. A/39/51 (1984), Article 7; the Universal Declaration of Human Rights, 
GA Res. 217, UN GAOR, 3rd Sess., at 72, UN Doc. A/810 (1948), Articles 9–11. 

2  Stapleton, S. 1999. Ensuring a Fair Trial in the International Criminal Court: Statutory interpretation and the impermissibility 
of derogation. New York University Journal of International Law and Politics, 535–592 [hereinafter Stapleton], 535. 

3  Ibid.

4  See provisions of human rights treaties, supra note 1.
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a)  All persons shall be equal before courts and tribunals and are entitled to the minimum 

guarantees to fair trial in full equality. 

b)  The tribunal is competent, independent, impartial, and established by law.

c)  Everyone charged with a criminal offence shall have the right to be presumed innocent until 

proven guilty according to law. 

d)  The accused has the right to be tried in his/her5 presence.

e)  The accused has the right to defend himself in person or through legal assistance of his 

own choosing; if he does not have legal assistance he shall be informed of this right; in any 

case where the interests of justice so require the accused shall be assigned legal assistance 

without payment by him if he does not have sufficient means to pay for it. 

f)  The accused has the right to examine, or have examined, the witnesses against him and to 

obtain the attendance and examination of witnesses against him. 

g)  The accused has the right to the free assistance of an interpreter if he cannot understand or 

speak the language used in court.

h)  The accused has the right not to be compelled to testify against himself or to confess guilt. 

i)  No one shall be liable to be tried or punished again for an offence for which he has already 

been finally convicted or acquitted in accordance with the law and penal procedure of the 

country in which he was tried. 

No one shall be held guilty of any criminal offence on account of any act or omission that did 

not constitute a criminal offence, under national or international law, at the time when it was 

committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time 

when the criminal offence was committed.

2.2 The Rome Statute and the Rights of an Accused

As has been mentioned, the right to a fair trial has developed over the course of many years. 

This is particularly so in the context of international criminal tribunals and is demonstrated by the 

substantive provisions relating to the right to a fair trial in the Charter of the International Military 

Tribunal, created by the London Agreement of August 1945 to prosecute individuals after World 

War II at Nuremberg, as compared to those of the International Criminal Tribunal for Rwanda 

(ICTR) and the International Criminal Tribunal for the former Yugoslavia (ICTY) Statutes.6

For its part, the Rome Statute is replete with provisions guaranteeing the rights of the accused as 

recognised by the international community under major human rights instruments, humanitarian 

and/or customary international law. Article 67 of the Rome Statute enunciates the following rights 

of the accused as part of the minimum guarantees: the right to be tried without undue delay;7 to 

5  For the sake of brevity, this paper uses “he”, “him” and “his” – recognising though that the individual in question could be 
female.

6  Compare, for example, Article 16 of the 1945 Charter of the International Military Tribunal [IMT], 82 UNTS 279, 59 Stat. 
1544; 3 Bevans 1238; 39 AJILs 258 (1945), with Article 21 of the 1993 International Criminal Tribunal for the former 
Yugoslavia (ICTY) Statute, SC Res. 827, UN SCOR 48th Sess., 3217th Mtg, at 1-2 (1993); and Article 20 of the 1994 
International Criminal Tribunal for Rwanda (ICTR) Statute, SC Res. 955, UN SCOR 49th Sess., 3453rd Mtg, UN Doc. S/
Res/955 (1994). The 1945 IMT Charter Article provides that 

In order to ensure fair trial for the defendants, the following procedure shall be followed: (a) The Indictment…(b) 
During any preliminary examination or trial of a Defendant he shall have the right to give any explanation relevant to 
the charges made against him. (c) A preliminary examination…(d) A Defendant shall have the right to conduct his 
own defense before the Tribunal or to have the assistance of Counsel. (e) A Defendant shall have the right through 
himself or through his Counsel to present evidence at the Trial in support of his defense, and to cross-examine 
any witness called by the Prosecution.

  By contrast, the ICTY and ICTR Statutes both contain more substantive provisions relating to the rights of the accused. 

7  Rome Statute, Article 67(1)(c). 
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be present at trial;8 to conduct a defence, and to counsel assigned and paid for by the Court;9 

to examine, or have examined, the witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against him;10 

to have the assistance of an interpreter;11 and not to be compelled to testify or confess to guilt.12 

Article 67 of the Rome Statute contains other guarantees to an accused that one would not find in 

the standard international human rights treaties, such as: the right to remain silent “without such 

silence being a consideration in the determination of guilt or innocence”,13 the right “to mail an 

unsworn oral or written statement in his or her defence”14 and the right “not to have imposed on 

him or her any reversal of the burden of proof or any onus of rebuttal”.15 Additionally, the Rome 

Statute provides for the right of the accused to a fair and public hearing;16 to be protected from 

more than one trial on the same charges;17 and not to be found guilty of conduct which, at the 

time it took place, was not a crime within the court’s jurisdiction.18

The Rome Statute is unequivocal on ensuring that the rights of an accused are upheld. At the 

investigative stage, the Rome Statute has put certain mechanisms in place to ensure that the 

integrity of the process is maintained. In this respect, Article 54(1)(c) obliges the Prosecutor in 

the conduct of investigations “to fully respect the rights of persons arising under this Statute”. 

Article 55 further substantiates the rights of persons during an investigation. These provisions are 

distinct in the field of international criminal law in that the Rome Statute codifies the rights that are 

available to individuals who may be the subject of pre-trial proceedings before the Court.

The Appeals Chamber in the case Prosecutor v William Samoei Ruto and Joshua arap Sang seized 

for the first time of a question on the interpretation of Article 63(1) of the Rome Statute, ruled 

that the absence of an accused person from trial is permissible 

under exceptional circumstances if the accused has explicitly 

waived his right to be present at trial. The Appeals Chamber 

concluded that a Trial Chamber enjoys discretion under Article 

63(1), which states that “[t]he accused shall be present during 

the trial”, but that such discretion is limited and must be 

exercised with caution. Holding that the excusal of an accused from physical presence at trial 

should not become the rule, the Appeals Chamber unanimously reversed the Trial Chamber V(a) 

decision of 18 June 2013, which granted a conditional excusal for William Samoei Ruto from 

continuous presence at his trial. The Appeals Chamber concluded that the Trial Chamber had 

interpreted the scope of its discretion too broadly. The Appeals Chamber held that before granting 

an accused excusal from physical presence at trial, the possibility of alternative measures must be 

considered, including but not limited to changes to the trial schedule or temporary adjournment. 

Furthermore, any absence should be considered on a case-by-case basis and be limited to that 

8  Rome Statute, Article 67(1)(d); this right is limited by sub-section (2), where an accused may be removed from the 
courtroom where the conduct of the accused continues to disrupt proceedings. Such an accused will then be placed in a 
room from where he will instruct his counsel using the communication technology provided.

9  Rome Statute, Article 67(1)(d).

10  Rome Statute, Article 67(1)(e). 

11  Rome Statute, Article 67(1)(f). 

12  Rome Statute, Article 67(1)(g).

13  Rome Statute, Article 67(1)(g). 

14  Rome Statute, Article 67(1)(h). 

15  Rome Statute, Article 67(1)(j). 

16  Rome Statute, Article 64(2). 

17  Rome Statute, Article 20 – the exception being where the previous proceedings shielded the person from criminal 
responsibility or the proceedings were not conducted independently or impartially.

18  Rome Statute, Article 22.

The Rome Statute is unequivocal 
on ensuring that the rights of an 
accused are upheld. 
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which is strictly necessary. Finally, the rights of the accused must be fully ensured in his absence, 

in particular through representation by counsel.19 

A reflection on the new Rules of Procedure and Evidence adopted at the 12th session of the 

Assembly of States Parties (ASP) to the Rome Statute is discussed in the next section relating to 

excusal from presence at trial of an accused.

2.3 Effect of Immunities and Amnesties on the Rights and Trial of an Accused

At the national level, immunities and amnesties that are granted to individuals prevent courts of 

law from exercising jurisdiction over those individuals. There are various reasons why amnesties 

and immunities may be granted to individuals. Immunities mostly present themselves as barriers 

to liability – on the part of government officials and international 

civil servants – from prosecution by national courts for the time 

that those individuals performed their official and sanctioned 

acts on behalf of and representing the State or an international 

organisation. 

Amnesties, on the other hand, are a judicial mechanism used 

in societies that are in transition from gross violations of human 

rights to democracy and the rule of law. In all cases where 

amnesties are used, they serve the purpose of “silencing the 

guns” of conflict and assisting in the negotiations for a peaceful 

resolution. One example is Uganda, a situation country at the 

ICC, where it is reasonably foreseeable that considerations of 

amnesty may play a part in national investigation and prosecution 

of cases; an Amnesty Act was legislated in 2000 with the main 

purpose of ending rebellions in Uganda by encouraging rebels 

to lay down their arms without fear of prosecution for crimes 

committed during the fight against the Government of Uganda. 

The Amnesty Act of Uganda (2000) has three main functions: 

providing amnesty to rebels who renounce rebellion and give 

up their arms; facilitating an institutionalised resettlement and 

repatriation process; and both providing reintegration support, including skills training, for ex-

combatants, and promoting reconciliation.20

This section of the paper reflects on the Rome Statute’s provisions relating to investigations into 

and prosecutions of individuals who may be immune from the Court’s jurisdiction or who may be 

recipients of amnesties for crimes within the subject matter of the Court.

2.3.1 Official and Evidentiary Immunities and the Rome Statute

Part III of the Rome Statute dealing with the general principles of criminal law is useful in assessing 

the effects of immunities on an individual alleged to have committed crimes within the jurisdiction 

19  Appeals Chamber Decision in Prosecutor v. William Samoei Ruto and Joshua arap Sang, Judgment on the appeal of the 
Prosecutor against the decision of Trial Chamber V(a) of 18 June 2013 titled “Decision on Mr Ruto’s Request for Excusal 
from Continuous Presence at Trial”, ICC-01/09-01/11 OA 5 , 25 October 2013 (hereinafter Appeals Chamber Decision in 
Ruto/Sang case).

20  Amnesty Act 2000 of the Laws of Uganda, Section 2. 

Immunities mostly present 
themselves as barriers to liabil ity 

from prosecution by national 
courts for the time that those 

individuals performed their official 
and sanctioned acts on behalf of 
and representing the State or an 

international organisation.

Amnesties are a judicial 
mechanism used in societies 

that are in transition from gross 
violations of human rights to 

democracy and the rule of law.
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of the Court. In this Part, the Rome Statute clarifies instances where the Court will and will not 

exercise jurisdiction over an individual.21 Most of these provisions are reflective of norms in 

international law. 

Article 26 elucidates the exclusion of jurisdiction by the Court “over any person under the age of 

18 at the time of the alleged commission of a crime”. In the situation in the Democratic Republic 

of the Congo (DRC) and in Uganda, child soldiers were used in those countries’ armed conflicts. 

The reality of the situation is that those child soldiers were for the most part forcibly recruited into 

the warring groups, as the Trial Chamber found in the case of the Prosecutor v Thomas Lubanga 

Dyilo.22 Although the Office of the Prosecutor in the early years of the Court’s functioning adopted 

a strategy of investigating and prosecuting “those who bear the greatest responsibility” for crimes 

in any given situation, and it is unlikely that a person under the age of 18 years would bear this 

responsibility, some critics mention that there is a lacuna in the Rome Statute on how to deal 

with persons who are not children under the age of 15 years, 

as expressed in other international human rights treaties, but 

had yet to attain the age of 18 years at the time the crimes 

were committed. 

Dominic Ongwen, one of the Lord’s Resistance Army (LRA) 

brigade commanders still at large, with outstanding warrant of 

arrest issued by the Court, is a case in point. Studies by the 

Justice and Reconciliation Project, a civil society organisation 

operating in northern Uganda, suggest that while Dominic 

Ongwen was abducted as a child and recruited as a soldier by 

the LRA, he “was so efficient and fearlessly loyal” in his designated duties that he was elevated to 

the “inner circle” command of the LRA by its leader, Joseph Kony.23 Dominic Ongwen and others 

like him may have, between the ages of 15 and 18 years, committed crimes for which the Court 

would not have jurisdiction stricto senso, yet such an individual may bear criminal responsibility 

based on national criminal law. 

The domestication of the Rome Statute may also present a challenge at the national level in 

relation to Article 17, where there is or should exist the capacity within national criminal justice 

systems to deal with juvenile cases. Unless addressed and remedied at the national level, such a 

gap may undermine efforts in the local fight against impunity for international crimes. 

With regard to immunities for Heads of State or Government, Article 27 of the Rome Statute 

provides as follows:

This Statute shall apply equally to all persons without any distinction 

based on official capacity. In particular, official capacity as a Head of State 

or Government, a member of a Government or parliament, an elected 

representative or a government official shall in no case exempt a person from 

criminal responsibility under this Statute, nor shall it, in and of itself, constitute 

a ground for reduction of sentence…Immunities or special procedural rules 

21  According to Article 25(1) of the Rome Statute, the Court only exercises jurisdiction over natural persons.

22  On 14 March 2012, Thomas Lubanga Dyilo was found guilty of the war crime of conscripting child soldiers. See Judgment 
Pursuant to Article 74 of the Statute in Prosecutor v. Thomas Lubanga Dyilo, 14 March 2012, ICC-01/04-01/06-2842.

23  Justice and Reconciliation Project (JRP). 2008. Complicating Victims and Perpetrators in Uganda: On Dominic Ongwen. 
JRP Field Note 7, July 2008 [online]. Available from: http://justiceandreconciliation.com/wp-content/uploads/2008/07/
JRP_FN7_Dominic-Ongwen.pdf [Accessed 14 July 2013].

Domestication of the Rome Statute 
may also present a challenge at the 
national level in relation to Article 17, 
where there is or should exist the 
capacity within national criminal justice 
systems to deal with juvenile cases.
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which may attach to the official capacity of a person, whether under national 

or international law, shall not bar the Court from exercising its jurisdiction over 

such a person.

Official capacity as Head of State or Government has been grounds for excluding criminal capacity 

and was supported not only by diplomatic relations among States24 but also by national laws.25 It 

is as a result of the irrelevance of official capacity in the eyes of the Court that an arrest warrant 

was issued against the sitting President of the Sudan Omar Al-Bashir and other government 

ministers, and summonses to appear issued to the then Deputy Prime Minister of Kenya Uhuru 

Kenyatta and other ministers in the Government of Kenya. These arrest warrants and summonses 

to appear have various effects on the cooperation between the States in question here (Sudan 

and Kenya respectively) and the Court.

At the 12th ASP meeting in The Hague, the immunity of sitting Heads of State or Government was 

debated in relation to its consequences on peace, stability and reconciliation. The debate was 

held on the request of the African Union and related to the Court cases of the President Kenyatta 

and Deputy President Ruto of Kenya. Kenya had proposed an amendment to Article 27 of the 

Rome Statute to allow immunity for sitting Heads of State for the duration of their terms in office. 

This amendment was however not discussed as it did not comply with Article 121 of the Rome 

Statute, which requires a 90-day notice period of amendments for consideration of the ASP. 

Although the debate seemed to indicate the unlikely change of the Rome Statute provisions on 

the immunity, the Rules of Procedure and Evidence were subsequently amended.26 

Rule 134bis to Rule134quater are only applicable to accused persons subject to a summons to 

appear. An accused persons subject to an arrest warrant remains under the original requirement 

of being physically present in the courtroom. The new Rule 134bis provides for presence of the 

accused via video conference technology. Some States argued that physical presence in the 

courtroom should not be an absolute rule and that the option for an accused to be at the trial via 

video link is compatible with the requirements under Article 63 of the Rome Statute. At the time of 

the adoption of the Rome Statute in 1998, such options were not envisaged. States reached the 

consensus that the Trial Chamber shall make the final determination as to the use of this option 

by an accused. The text of the rule is as follows:

1.  An accused subject to a summons to appear may submit a written 

request to the Trial Chamber to be allowed to be present through the use 

of video technology during part or parts of his or her trial.

2.  The Trial Chamber shall rule on the request on a case-by-case basis, with 

due regard to the subject matter of the specific hearings in question. 

The new Rule 134ter and Rule 134quarter relate to the excusal from presence at trial for an 

accused and excusal from presence at trial due to extraordinary public duties respectively. These 

rules are a codification of the Appeals Chamber pronouncements in the Ruto/Sang discussed 

earlier in this paper.27 

24  Decision by the International Court of Justice (ICJ) in the Case Concerning the Arrest Warrant of 11 April 2000, DRC v. 
Belgium, illustrates this.

25  The Constitutions and other national legislations provide that the Head of State or Government shall not be liable for civil 
or criminal charges while occupying the position.

26  Special segment as requested by the African Union: “Indictment of sitting Heads of State and Government and its 
consequences on peace and stability and reconciliation”, Informal Summary by the Moderator, 12th Session of the 
Assembly of States Parties, 27 November 2013, ICC-ASP/12/61.

27  Appeals Chamber Decision in Ruto/Sang case, supra note 19.
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The Rule 134ter stipulates that

1.  An accused subject to a summons to appear may submit a written request 

to the Trial Chamber to be excused and to be represented by counsel only 

during part or parts of his or her trial.

2.  The Trial Chamber shall only grant the request if it is satisfied that:

 (a)  exceptional circumstances exist to justify such an absence;

 (b)  alternative measures, including changes to the trial schedule or a 

short adjournment of the trial, would be inadequate;

 (c)  the accused has explicitly waived his or her right to be present at the 

trial; and

 (d)  the rights of the accused will be fully ensured in his or her absence.

3.  The Trial Chamber shall rule on the request on a case-by-case basis, 

with due regard to the subject matter of the specific hearings in question. 

Any absence must be limited to what is strictly necessary and must not 

become the rule.

Rule 134quarter provides that 

1.  An accused subject to a summons to appear who is mandated to fulfil 

extraordinary public duties at the highest national level may submit a 

written request to the Trial Chamber to be excused and to be represented 

by counsel only; the request must specify that the accused explicitly 

waives the right to be present at the trial.

2.  The Trial Chamber shall consider the request expeditiously and, if 

alternative measures are inadequate, shall grant the request where it 

determines that it is in the interests of justice and provided that the rights 

of the accused are fully ensured. The decision shall be taken with due 

regard to the subject matter of the specific hearings in question and is 

subject to review at any time.”

The new Rules adopted at the 12th session of the ASP retain the Trial Chamber’s discretion to 

grant excusal from presence at trial and this is also on a case-by-case basis.

Article 31 of the Rome Statute presents grounds for excluding criminal responsibility that may 

also count as forms of evidentiary immunity. They include: mental illness incapacitating a person 

from appreciating the unlawfulness of an act;28 intoxication that vitiates appreciation of the 

unlawfulness of an act;29 self-defence;30 and an unlawful act committed under duress or under 

threat of imminent death or serious injury.31 

Article 32 of the Rome Statute provides that a mistake of fact or law that negates mens rea 

excludes criminal responsibility; and as read with Article 33, a mistake of law only exempts a 

person from criminal liability where the person has received and acted on an order from a superior 

without knowing the order was unlawful.32

28  Rome Statute, Article 31(1)(a).

29  Rome Statute, Article 31(1)(b) – the exception being where a person voluntarily gets intoxicated under circumstances that 
he knows would lead to his committing an unlawful act.

30  Rome Statute, Article 31(1)(c) – the exception also applies to threats to property essential for survival of people. Interestingly, 
military necessity is not in itself grounds for excluding criminal responsibility.

31  Rome Statute, Article 31(1)(d).

32  Article 33(2) of the Rome Statute provides that orders to commit the crimes within the Court’s jurisdiction remain unlawful.
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2.3.2 Amnesties and the Rome Statute 

The Rome Statute does not deal with the question of amnesties. Stahn, however, mentions three 

instances where the Court may be faced with the issue of amnesties: in the review of a decision 

of the Prosecutor not to initiate an investigation or prosecution under Article 53(3); in a ruling on 

admissibility under Articles 18 and 19; and in a deferral of investigation or prosecution under 

Article 16.33 

Stahn presents the scenario where an amnesty is issued by a State where crimes within the Court’s 

jurisdiction are alleged to have taken place. As Article 17(1)(a) and (b) require an investigation, 

which necessarily does not mean a criminal investigation, the possibility of a conditional amnesty 

combined with a truth and reconciliation procedure may satisfy the investigation requirement.34 The 

Pre-Trial Chamber decision on the admissibility challenge by 

the Government of Kenya seems to suggest, however, that for 

purposes of establishing that a State is able to deal with crimes 

to the exclusion of the Court, the State must demonstrate that 

there exist national criminal investigations or trials for the same 

individuals as are being investigated by the Court and for the 

same conduct in question.35 

Amnesties are generally inconsistent with the obligation of 

States to provide accountability for serious crimes under 

international law including war crimes, crimes against humanity 

and genocide.36 If a challenge to the jurisdiction of the Court 

or admissibility of a case is raised by any party on account 

of an amnesty, the Court remains the final arbiter according 

to Article 19 of the Rome Statute. The Court has not made 

any pronouncements on the legalities of amnesties for 

purposes of prosecutions at the Court. Nevertheless, from the 

emerging norm of the impermissibility of an amnesty for certain 

crimes, including those for which the Court has jurisdiction, 

it is reasonable to foresee that any amnesty – conditional or 

otherwise – granted to an individual alleged to have committed 

a crime within the jurisdiction of the Court will not serve to 

exclude such an individual from criminal responsibility and accountability before the Court. As 

to the surrender of the individuals alleged to have committed these crimes or the subpoena of 

witnesses with evidence that may assist the Court in the determination of innocence or guilt of an 

accused, States are obliged to cooperate with the Court within the meaning of Part IX, regardless 

of the immunities or amnesties that may apply. 

33  Stahn, C. 2005. Complementarity, Amnesties and Alternative Forms of Justice: Some interpretive guidelines for the 
International Criminal Court. Journal of International Criminal Justice, 695–716 [hereinafter Stahn], 695–699.

34  Ibid, 698.

35  Pre-Trial Chamber in Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and Joshua arap Sang, Decision on 
the Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the 
Statute, ICC-01/09-01/11, 30 May 2011, para. 56.

36  Stahn, supra note 33, 701.
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Article 71 of the Rome Statute provides for sanctions for persons before the Court, but the 

complexities of cooperation of reluctant witnesses away from the Court are not sufficiently 

addressed. The practice of the two ad hoc tribunals on how to deal with the complexities of 

cooperation – often in difficult political environments – is useful.37 Nevertheless, the Rome Statute 

does not support the evaluation of these issues by national courts, but rather leaves them up to 

the interpretation of the Court judges.

37  For more on the complexities of cooperation between international criminal tribunals and States, see Peskin, V. 2008. 
International Justice in Rwanda and the Balkans – Virtual trials and the struggle for State cooperation. Cambridge: 
Cambridge University Press. See further: Decision on Assigned Counsel Application for Interview and Testimony of Tony 
Blair and Gerhard Schröder, Prosecutor v. Milosevic, Case No. IT-02-54, 9 December 2005; and the earlier decision in 
Decision on Application for Subpoenas, Prosecutor v. Krstić, Case No. IT-98-33-A, 1 July 2003.
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3   THE RIGHTS OF VICTIMS OF INTERNATIONAL CRIMES

For the first time in the history of treaties in international law, the rights of victims of international 

crimes are codified, in the Rome Statute. Victims of these crimes have the right to participate in 

legal proceedings before the Court as well as the right to receive reparations. It may be helpful to 

first assess how this right of victims of international crimes arose under international law, and how 

the right has developed over the years to the right to participate in legal proceedings and the right 

to reparations at the ICC.

3.1 The Right to Participate in Legal Proceedings 

The participation of victims of crimes within the jurisdiction of the Court in legal proceedings 

is said to be one of the major achievements of modern day 

international criminal justice.38 This status – to express “views 

and concerns” through legal representation – had never before 

been accorded to victims at an international criminal tribunal. 

The shift in the Rome Statute from provisions purely retributive 

in nature to incorporating restorative aspects of justice 

through the inclusion of this right of victims to participate in 

the proceedings was in response to criticisms of the ad hoc 

tribunals, where there was no provision in the ICTR and 

ICTY Statutes expressly addressing the rights of victims.39 

In incorporating this right to participate in legal proceedings, 

the drafters of the Rome Statute were cognisant of this new 

role that victims would play in dispensing international criminal justice and particularly that the 

right to participate in legal proceedings may give a measure of satisfaction to those who have 

suffered harm.40

38  Chung, C. 2008. Victims’ Participation at the International Criminal Court: Are concessions of the Court clouding the 
promise? Northwestern University Journal of Human Rights 6, 159–227 [hereinafter Chung], 159.

39  See Jorda, C. & De Hemptinne, J. 2002. The Status and Role of the Victim. In: A. Cassese, P. Gaeta & JRWD Jones (eds) 
The Rome Statute of the International Criminal Court: A commentary. Oxford: Oxford University Press, 1387, 1388. They 
state that the Rome Statute, 

appears to mark a new step forward...victims are accorded the double status denied to them by the provisions 
setting up the ad hoc Tribunals. First they are able to take part in the criminal process...Secondly, they are entitled 
to seek from the Court reparations...

40  See Fernández de Gurmendi, S.A. 2001. Definition of Victims and General Principle. In: Roy S. Lee (ed.) The International 
Criminal Court: Elements of crimes and rules of procedure and evidence. Ardsley, NY: Transnational Publishers, 427, 429.
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The general principle that victims have a right to participate in proceedings is captured in Article 

68(3) of the Rome Statute. Earlier provisions of the Rome Statute also specify proceedings in 

which victims’ views must be sought.41 Article 68(3) provides as follows:

Where the personal interests of victims are affected, the Court shall permit their views and concerns 

to be presented and considered at stages of the proceedings determined to be appropriate by the 

Court and in a manner which is not prejudicial to or inconsistent with the rights of the accused and 

a fair and impartial trial. Such views and concerns may be presented by the legal representatives 

of the victims where the Court considers it appropriate, in accordance with the Rules of Procedure 

and Evidence.

Victims can present these views and concerns through their legal representatives and in 

accordance with the Court’s Rules of Procedure and Evidence (RPE). In particular, victims have an 

absolute right to attend trial proceedings,42 a discretionary right to participate in the questioning 

of witnesses,43 the right to participate in pre-trial procedure such as investigations,44 the right to 

be heard on matters relating to decisions on reparations45 and the right to intervene in appeals 

concerning reparations orders.46 Article 68(3) of the Rome Statute also curtails victims’ right 

to participate where they would infringe on the rights of the accused. In this sense, there is a 

balancing of interests among the parties in the proceedings. Lee observes that “victims do not 

have the right to become a genuine party to the proceedings, but they do have the right to be 

represented before the ICC”.47

3.1.1 Victim Participation in the Phases of Proceedings

At the outset, victims of crimes within the jurisdiction of the Court can only participate in proceedings 

once the Court’s jurisdiction has been seized in accordance with Article 12. Participation of these 

victims in Court proceedings is not automatic. Victims who fall under a situation that is before the 

Court must fulfil certain requirements in order to participate in Court proceedings. Rule 89 of the 

RPE suggests that each individual victim must prepare an application to the relevant Chamber 

for determination of victim status. The interpretation by the judges at the ICC of this right to 

participate in legal proceedings has, however, drawn much attention and it is meritorious to reflect 

on the various interpretations of the right to participate in legal proceedings. 

3.1.2 Participation at the Investigative Stage of Proceedings

Aldana-Pindell points out that “the Rome Statute and ICC RPE do not grant victims complete 

autonomy to make decisions regarding either the initiation of criminal investigation or how the 

investigation should proceed before trial”.48 Investigative powers lie squarely with the Prosecutor, 

in accordance with Article 42 of the Rome Statute. What then is the role of victims in legal 

41  Under Article 15, victims may be heard when the Prosecutor commences investigations proprio motu; under Article 19, 
victims may be heard when questions relating to jurisdiction or admissibility are raised; and under Article 53 as read with 
Rule 92(2) RPE, victims may be heard when the Prosecutor determines not to investigate or prosecute based on the 
interests of justice.

42  RPE, Rule 91(2). 

43  RPE, Rule 91(3).

44  Rome Statute, Article 15(3).

45  Rome Statute, Article 75(3).

46  Rome Statute, Article 82(4).

47  Lee, R.S. (ed.) 2001. The International Criminal Court: Elements of crimes and rules of procedure and evidence. Ardsley, 
NY: Transnational Publishers, XI.

48  Aldana-Pindell, 2002. In Vindication of Justiciable Victims’ Right to Truth and Justice for State-sponsored Crimes. 
Vanderbilt Journal of Transnational Law 35, 1399–1501, 1429.
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proceedings at the investigative stage of proceedings at the Court? The first decision on this right 

to participate was issued in January 2006 by the Pre-Trial Chamber in the investigation of crimes 

in the situation in the DRC, and effectively constituted the first interpretation of Article 68(3).49 

The Pre-Trial Chamber, while recognising that the general right to participate in legal proceedings 

at the investigative stage was not expressly granted by the Rome Statute, nevertheless granted 

victims this right. The Chamber found that this participation of victims was “consistent with the 

object and purpose of the victims participation regime established by the drafters of the Statute.”50 

Article 68(3) therefore imposes an obligation on the Court vis-à-vis persons recognised as victims 

in terms of which they are authorised, irrespective of 

any specific proceedings being conducted in the framework of such an 

investigation, to be heard by the Chamber in order to present their views 

and concerns and to file documents pertaining…[to an] investigation of…[a] 

situation.51 

Article 68(3) entails both substantive and procedural elements of the right to participation in that 

it affords individuals standing to claim their status as victims and to assert their recognised rights.

At the investigative stage, victims known to the Office of the Prosecutor and the Registry may 

express their views and concerns where a Pre-Trial Chamber adopts measures in relation to 

the protection of persons and evidence. This includes measures related to the following: the 

protection and privacy of witnesses and victims; the preservation of evidence; the protection of 

arrested persons52 or those who have appeared in response to summons; and the protection 

of national security information.53 Equally, a unique investigative opportunity may arise, which 

requires immediate security of evidence, thus necessitating the adoption of measures considered 

essential for the defence trial. Victims may also express their views and concerns during such 

unique investigative opportunity. Victims, through their legal representatives, also participate in 

the pre-trial phase of the confirmation of charges proceedings. 

Victims in a number of cases before the Court have expressed their views and concerns about 

the charges that have been brought against suspects who have been arrested or summoned 

to appear before the Court.54 The concluded confirmation of charges hearings in the two 

Kenya cases Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta & Mohamed Ali and 

Prosecutor v. William Samoei Ruto, Henry Kosgey & Joshua Sang highlighted challenges in victim 

participation and legal representation at the ICC. On several occasions, Legal Representatives of 

Victims lodged complaints about the lack of access to their clients owing to either the security 

situation in Kenya or the lack of adequate funds from the Registry to effectively consult and confer 

with clients. In both cases, Legal Representatives of Victims were based outside of Kenya. As 

a result of these hiccups, the Trial Chamber seized of the matter decided that the victims in the 

Kenya cases would be represented by local counsel who would liaise with the Office for the Public 

Counsel for Victims. No doubt, effective participation at the pre-trial stage not only sets the tone 

49  Situation in the DRC, Situation No. ICC-01/04-101-tEN-Corr, Decision on the Applications for Participation in the 
Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5, and VPRS 6, Public Redacted Version, para. 63 (Pre-Trial 
Chamber I, 17 January 2006) [hereinafter 17 January 2006 DRC Decision].

50  17 January 2006 DRC Decision, para. 50.

51  17 January 2006 DRC Decision, paras 200–237.

52  Victim representation in the situation in Libya is ongoing at the ICC although the suspects Saif al-Islam al-Gaddafi and 
Mohammed al-Senussi are under arrest in Libyan government custody.

53  Rome Statute, Articles 57(3)(c) and 54(3)(f), in relation to the duties of the Prosecutor.

54  Victims were represented in the confirmation charges in the following cases: Kenya, DRC, Central African Republic (CAR), 
Côte d’Ivoire, and Darfur.
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for the trial stage but is also imperative for the effective exercise of victims’ rights in the entire 

ICC process.

Chung notes two major developments following the first decision to grant victims participatory 

rights in legal proceedings at the investigative stage. First, due to the slow processing of hundreds 

of applications from victims in the situations under investigation by the Court, in the Darfur region 

of Sudan, in the DRC, in northern Uganda and in the CAR, there was growing evidence that the 

system of victims’ participation established in the early decisions was failing the very victims it 

was meant to serve.55

Van den Wyngaert supports Chung’s point regarding this critical failing and explains that the process 

of receiving victims’ individual applications, in standard forms plus supporting evidence, which 

often have to be translated into one of the Court’s official languages, is a long and cumbersome 

one.56 These applications are also circulated to the different 

parties for their observations before a final determination 

is made by the judges – firstly to grant victim status, and 

thereafter to confer the right to participate in a proceeding. 

Moreover, an order issued by a Chamber granting a victim the 

right to participate in any one stage of the proceedings does 

not guarantee that the victim may participate in subsequent 

stages of the proceedings. Victims are compelled to submit 

further applications for assessment of the personal interest57 

at every stage of the proceedings. Van den Wyngaert laments 

that while this process may work in a national proceeding, 

where the number of victims is not as voluminous as at the ICC, 

the case-by-case approach adopted by the Court inevitably 

delays legal proceedings and may not be sustainable as the 

number of situations and cases increases.58 This problem in the practice of the Court was indeed 

discussed at the conference in Rome in 1998 prior to the adoption of the Rome Statute. Some of 

the delegates at the Rome conference, mostly having the adversarial model in mind, had feared 

the “crippling effect” of granting participatory rights to victims beyond their more traditional role 

as witnesses.59

The second major development noted by Chung is that, in 2008, two years after this first decision 

on victims’ right to participate in legal proceedings was issued, the Pre-Trial Chamber granted 

leave for an appeal, to determine whether the various decisions of the Pre-Trial Chambers had 

correctly interpreted the governing rules to permit them to grant a “procedural status of victim” or 

theoretical right to participate during the investigative and pre-trial stages of the proceedings.60 

55  Chung, supra note 38, 160.

56  Van den Wyngaert, C. 2011. Victims before International Criminal Courts: Some views and concerns of an ICC Trial Judge. 
Case Western Reserve Journal of International Law 44, 475–493 [hereinafter Van den Wyngaert], 478.

57  In the 17 January 2006 DRC Decision, the Pre-Trial Chamber’s view is that applications by victims will be on a case-by-
case basis to determine the impact of the victims’ interests.

58  Van den Wyngaert, supra note 56, 479–480.

59  Mekjian, G.J. & Varughese, M.C. 2005. Hearing the Victims’ Voice: Analysis of victims’ advocate participation in the trial 
proceeding of the International Criminal Court. Pace University School of Law Journal XVII 1, 1–49, 19.

60  Chung, supra note 38, 161; see Situation in Darfur, Sudan, Situation No. ICC-02/05-118, Decision on Request for Leave 
to Appeal the “Decision on the Requests of the OPCD on the Production of Relevant Supporting Documentation Pursuant 
to Regulation 86(2) (e) of the Regulations of the Court and on the Disclosure of Exculpatory Materials by the Prosecutor,” 
Public, 7-8 (Pre-Trial Chamber I, 23 January 2008); Situation in the Democratic Republic of the Congo, Situation No. ICC-
01/04-438, Decision on Request for Leave to Appeal the “Decision on the Requests of the OPCD on the Production of 
Relevant Supporting Documentation Pursuant to Regulation 86(2) (e) of the Regulations of the Court and on the Disclosure 
of Exculpatory Materials by the Prosecutor”, Public, 7-8 (Pre-Trial Chamber I, 23 January 2008).
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There is, argues Chung, an urgent need to clarify how applications for participation in legal 

proceedings at the investigative and pre-trial stages are to be dealt with. 

3.1.3 Participation at the Trial Stage of Proceedings

The trial stage is the most visible platform for victims participating in legal proceedings at the 

Court. During this stage of participation, victims are not only represented as witnesses called by 

either the Prosecution or the Defence but are also considered as a party to the trial proceedings 

represented by Counsel of their choice. Concerns have been raised that the presence of victims 

as a party during the trial stage unduly prejudices the accused, in that Counsel for Victims may 

take on the role of Prosecutor bis. Musila notes that 

The Prosecutor’s and victims’ interests do not always converge and that the 

Prosecutor may often be driven by the singular objective in the furtherance 

of her/his law enforcement function – establishing guilt as efficiently as 

possible, a fact that may lead to ignoring issues central to victims’ claims and 

concerns.61

If the first trial at the Court in the case Prosecutor v. Thomas Lubanga Dyilo is anything to go by, 

however, the trial judges are astute and have been seen to uphold the rights of the accused to a 

fair trial.

The trial process in an adversarial system presupposes that the Prosecution will build its case 

against the accused and discharge the burden of proof. The Defence for its part will make 

submissions aimed at creating a reasonable doubt that the accused committed the crimes for 

which he is charged. The Court’s RPE have, however, adopted a hybrid version of both the 

adversarial and inquisitorial systems, much like the RPE of the ICTR and ICTY. In the ICC’s 

context, the inclusion of the expression of victims’ views and concerns is akin to the partie civile 

under the French legal system. 

How then do the trials at the Court run? All parties, including Legal Representatives of Victims, 

make oral presentations and interventions at the hearing, through written submissions, or both. 

Legal Representatives of Victims are not silent observers during proceedings and the Pre-Trial 

Chamber in the situation in the DRC supports this.62 It is true as well that Legal Representatives 

of Victims are permitted to observe proceedings and make submissions based on their 

observations.63 Rule 89 of the RPE directs that Legal Representatives of Victims can make 

opening and closing statements. It provides in relevant portion: “[…] Subject to the provisions of 

sub-rule 2, the Chamber shall then specify the proceedings and manner in which participation is 

considered appropriate, which may include making opening and closing statements”.

Rule 91(2) of the RPE provides that

A legal representative of a victim shall be entitled to attend and participate in 

the proceedings in accordance with the terms of the ruling of the Chamber 

61  Musila, G. 2011. Rethinking International Criminal Justice: Restorative justice and the rights of victims at the International 
Criminal Court. Berlin: Lap Lambert Academic Publishing, 153. 

62  Situation in the Democratic Republic of the Congo (Prosecutor v. Thomas Lubanga Dyilo) Decision on the Arrangements 
for Participation of Victims a/001/06, a/002/06 and a/003/06 at the Confirmation Hearing, 22 September 2006 [hereinafter 
Lubanga Confirmation Hearing], 6 – the Pre-Trial Chamber confirmed that Victims’ Legal Representatives are permitted to 
make opening and closing statements.

63  RPE, Rule 91(2); see written submissions relating to the Lubanga Confirmation Hearing. 
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and any modification thereof given under rules 89 and 90. This shall include 

participation in the hearings unless, in the circumstances of the case, the 

Chamber concerned is of the view that the representative’s interventions 

should be confined to written observations or submissions. The Prosecutor 

and the Defence shall be allowed to reply to any oral or written observation 

by the legal representative for victims.

The RPE support the role of the legal representative to intervene in the trial proceedings by 

questioning a witness, an expert or an accused.64 However, the Trial Chamber reserves the right 

to regulate the right to question in terms of Rule 91(3)(b), to take into account “the rights of the 

accused, interests of witnesses, the need for a fair, impartial and expeditious trial and to give effect 

to Article 68 paragraph 3”, which relates to personal interests of the victims, appropriateness, and 

the defendant’s rights. The Appeals Chamber has endorsed the position of Rule 92(5) of the RPE, 

which provides for a mandatory right of victims or their legal representatives to be notified in a 

timely fashion of all public proceedings and filings before the Court. In the Appeals Chamber’s 

view, victims will additionally be afforded access to confidential material to the extent that such 

access does not breach other necessary protective measures if, in the view of the Chamber, 

a victim’s personal interests are materially affected. In the RPE and Chamber’s decisions, we 

see that the Court judges have ensured that this innovative aspect of legal proceedings that 

includes a new party – victims – does not prejudice the accused and does not create a Prosecutor 

bis situation. The Trial Chamber remains in control of the interventions of Legal Representatives 

of Victims. 

Victims are permitted to participate in reparations proceedings, which commence at the end of 

a trial and where an accused has been found guilty of the offences with which he was charged. 

Reparations proceedings commence at the Trial Chamber and are subject to appeals. In this 

regard, the Rome Statute provides that “Before making an order under this article, the Court 

may invite and shall take account of representations from or on behalf of the convicted person, 

victims, other interested persons or interested States”.65 Legal representatives are invited to make 

submissions orally, in writing, or both, as the Chamber pleases, relating to orders for reparations 

that the Chamber will make. 

3.1.4 Participation at the Appellate Stage and in Other Proceedings

Victims are permitted to participate in appellate proceedings where their interests are shown to 

be affected. The Appeals Chamber in Prosecutor v. Thomas Lubanga Dyilo agreed with victims 

and the Prosecutor that since the Trial Chamber’s ruling to dismiss charges against the accused 

– a ruling based on abuses by the Prosecutor of non-disclosure of exculpatory materials covered 

by Article 54(3)(e) of the Rome Statute – affected victims’ interests, in that they could no longer 

participate in the trial and concomitantly would not be able to request reparations in the case, the 

victims could then participate in the appellate proceedings and submit their views and concerns 

pertaining to the Prosecutor’s motion to appeal.66

64  RPE, Rule 91(3)(a).

65  Rome Statute, Article 82(4).

66  Prosecutor v. Thomas Lubanga Dyilo, Decision on the Participation of Victims in the Appeal, 6 August 2008, ICC-01/04-
01/06 OA 13.
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Where there is an appeal relating to reparations orders, Rule 91(4) of the RPE provides as follows:

A legal representative of the victim, the convicted person or a bona fide owner of property 

adversely affected by an order under Article 75 may appeal against the order for reparations, as 

provided in the Rules of Procedure and Evidence.

3.2 Victims’ Rights to Reparations under International Law

Reparations are the embodiment of a society’s recognition, remorse and atonement for harms 

inflicted.67 To an extent, reparations represent the acknowledgment that the recipient has 

experienced some form of harm and that there is a need to redress this harm and restore the 

individual to the place that he was before the harm took place. 

It is clear, however, in so many instances that it is not possible 

to fully restore the individual who has gone through the trauma 

of an event to their condition prior to the event. This is true 

in the case of killings, torture, rape, and even destruction of 

personal property, which has sentimental value attached to it. 

In these cases reparations are not to be seen as replacement 

of what was lost, because that is not possible, as illustrated 

here, but rather as acknowledgment of the harm inflicted and 

an expression aimed at assisting harmed individuals to “move 

on” with their lives in a positive sense. 

There has been a progressively growing legal basis for the 

redressing of victims of gross violations of human rights and 

serious violations of humanitarian law. Reparations have long 

been a recognised principle of international law and evidenced in human rights instruments as 

well as in the decisions of regional human rights and national courts. Reparations have a basis in 

both tort/delict (a wrongful act or an infringement of a right, other than under a contract leading 

to legal liability) and the law governing State responsibility.68 Van Boven describes reparations in 

human rights as a generic term representing “all types of redress, material and non-material, for 

victims of human rights violations”.69

Reparations can encompass a variety of concepts, including compensation, restitution, 

rehabilitation and satisfaction.70 Each component represents a unique remedy to victims. For 

example, compensation refers to the amount of money awarded by a judicial or quasi-judicial 

body after an assessment of harm suffered. Restitution is a return to the situation before the 

harm occurred. Rehabilitation refers to the provision of ongoing social, medical, legal and/or 

psychological care to victims. Satisfaction refers to broader measures, which may be individual 

or societal, such as the verification of facts, the search for bodily remains, public apologies, 

memorialisation, institutional reforms, the sanctioning of perpetrators, or a combination thereof. 

67  Roht-Arriaza, N. 2004. Reparations Decisions and Dilemmas. Hastings International and Comparative Law Review 27, 
157–219 [hereinafter Roht-Arriaza], 159. 

68  Ibid, 160.

69  Van Boven, T. 1993. Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross 
Violations of Human Rights and Fundamental Freedoms. UN Doc. E/CN.4/Sub.2/1993/8 of 2 July 1993, para. 13. 

70  Ibid; see also Saul, B. 2004. Compensation for Unlawful Death in International Law: A focus on the Inter-American Court 
of Human Rights. American University International Law Review 19, 523–584, 541.
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Reparations can be material (compensation, restitution and rehabilitation) or moral. Moral 

reparations can include a range of non-material measures that address the victim’s felt-needs to 

be heard, for justice and for measures to avoid repetition of the violating act – such as the removal 

of those most responsible from positions of power and influence, the disclosure of the facts of a 

victim’s mistreatment, and/or official, public apologies from government for past violations.71 

Before we assess the right to reparations for individuals, as is provided for under the Rome 

Statute, the following section reflects on the evolution of this right in the form of remedies – from 

a State-centric approach, based on traditional international law, to the individualised approach 

stemming from the development of human rights treaties.

3.2.1 Inter-State Remedies 

Traditional international law placed the State at the centre of the law of nations. Remedies at the 

international level were therefore associated with principles of State responsibility. As stated by the 

Permanent Court of International Justice in the 1927 Chorzów Factory case, the obligation to make 

reparations to another State for the breach of an international legal obligation is a fundamental principle 

of international law.72 The International Law Commission has codified this principle.73 Some conservative 

interpretations of international law continue to limit reparations to the inter-State level; in such instances, 

aggrieved nationals of any State can only be redressed where their claims are espoused by their State of 

nationality and the claim is made against another State for the harm caused to the individual.74 However, 

since World War II (WWII), international law has shifted dramatically, in both theory and practice, towards 

the protection of individual human rights; and given this shift, international law now guarantees individuals 

the right to reparations.75 

3.2.2 Remedies under International and Regional Human Rights Treaties

The cause of this shift from a State- to an individual-centric understanding of remedies has 

been the development of international human rights law. Most human rights treaties concluded 

since WWII include the right to a remedy.76 The International Covenant on Civil and Political Rights 

(ICCPR), one of two core human rights treaties, demands that each State Party ensure that any 

person whose rights or freedoms are violated shall have an effective remedy, notwithstanding 

that the violation has been committed by persons acting in an official capacity.77 Furthermore, the 

ICCPR states that the claim to a remedy should be determined by a competent authority (judicial, 

administrative, legislative or otherwise) imbued with the power to enforce any remedies ordered.78

71  Roht-Arriaza, supra note 67, 159.

72  The Factory at Chorzów (Germ. v. Pol.), 1927 PCIJ (Ser. A) No. 9 (July 26) (Jurisdiction); consider also ICJ, Reparation for Injuries 
Suffered in the Service of the United Nations, para. 184; and ICJ, Advisory Opinion on the Wall in the Occupied Palestinian Territory.

73  See Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the International Law 
Commission at its 53rd session (2001), Articles 30–31 and 34–37.

74  For an example of a conservative interpretation of international law, consider the 1970 Barcelona Traction, Light and Power 
Company, Limited (Belgium v. Spain) case, where the ICJ first espoused diplomatic protection. See also Final Report of 
the Special Rapporteur, Mr. M. Cherif Bassiouni: The Right to Restitution, Compensation, and Rehabilitation for Victims of 
Gross Violations of Human Rights and Fundamental Freedoms, ESCOR, 56th Sess. UN Doc. E/CN.4/2000/62 (18 January 
2000) [hereinafter Bassiouni], 6.

75  This is despite the fact that the method by which this reparation is achieved is still open to debate; see Shelton, D. 2002. 
Righting Wrongs: Reparations in the Articles of State Responsibility. American Journal of International Law 96, 833–856 
[hereinafter Shelton], 834. See also the UN 2005 Darfur Commission of Inquiry Report (paras 596–597), which states that 
the universal recognition of the right to an effective remedy has a bearing on State responsibility. Thus, an offending State 
now has an international responsibility to make reparations to the victims of an internationally wrongful act (which includes 
international crimes such as genocide, crimes against humanity and war crimes).

76  Shelton, supra note 75, 843; Bassiouni, supra note 74, 7.

77  ICCPR, Article 2(3)(a).

78  ICCPR, Article 2(3)(b)-(c).
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The right to a remedy has been found to contain both procedural and substantive components.79 

Procedurally, the right to a remedy broadly entails that the State afford the victim access to justice. 

This entails the creation of appropriate judicial and administrative mechanisms for addressing 

claims of rights violations under domestic law.80 Generally speaking, this means that the victim 

should have his claim heard by an independent and impartial remedial body with the ability to 

afford adequate redress for the alleged violation.81 Substantively, the United Nations Human 

Rights Council (UNHRC) has stated that the right to an effective remedy requires States to make 

reparations to individuals whose rights have been violated. Such reparation can include, among 

other measures, restitution, rehabilitation and satisfaction (including public apologies, construction 

of memorials and the prosecution of human rights violators).82

Remedies are also available for violations of the International Covenant on Economic, Social 

and Cultural Rights (ICESCR). Though the rights guaranteed in this treaty are to be realised 

progressively,83 the Committee on Economic, Social and Cultural Rights has stated that it 

considers the rights contained in the ICESCR to be capable of direct and immediate operation 

within the domestic legal system of each State Party.84 Furthermore, States have been encouraged 

to create accessible, timely and effective judicial or administrative remedies for all justiciable 

ICESCR rights.85

The right to a remedy is also reflected in every regional human rights treaty. For example, the 

European Convention on Human Rights, or ECHR (formerly the European Convention for the 

Protection of Human Rights and Fundamental Freedoms), drafted in 1950 and entered into force in 

1953, states that “everyone whose rights and freedoms as set forth in this Convention are violated 

shall have an effective remedy before a national authority notwithstanding that the violation 

has been committed by persons acting in an official capacity”.86 The American Convention on 

Human Rights, adopted in 1969, empowers the Inter-American Court of Human Rights to “rule, 

if appropriate, that the consequences of the measure or situation that constituted the breach of 

such right or freedom be remedied and that fair compensation be paid to the injured party”.87 

Lastly, the African Charter on Human and Peoples’ Rights, adopted in 1981, contains provisions 

ensuring access to justice, and the right to adequate compensation in the case of spoliation 

of resources, and enshrining judicial independence.88 The absence of an explicit and general 

guarantee of a right to an effective remedy has been somewhat addressed by the conclusion 

of the Protocol to Establish the African Court on Human and People’s Rights, which empowers 

the Court to “make appropriate orders to remedy [a] violation, including the payment of fair 

compensation or reparation”.89

79  Shelton, supra note 75, 839.

80  General Comment No. 31 [80], The Nature of the General Legal Obligation Imposed on States Parties to the Covenant. 
International Covenant on Civil and Political Rights, UN Human Rights Committee, Eightieth session, 26 May 2004, 
CCPR/C/21/Rev.1/Add.13 [hereinafter UNHRC], para. 15.

81  Shelton, supra note 75, 839.

82  UNHRC, General Comment No. 31, para. 16.

83  ICESCR, Article 2(1).

84  Committee on Economic, Social and Cultural Rights, General Comment No. 9, The domestic application of the Covenant 
(Nineteenth session, 1998), UN Doc. E/C.12/1998/24 (1998), reprinted in Compilation of General Comments and General 
Recommendations, Adopted by Human Rights Treaty Bodies, UN Doc. HRI/GEN/1/Rev. 6 at 54 (2003).

85  Shelton, supra note 75, 847; United Nations Economic and Social Council (ECOSOC), General Comment No. 3, The 
Nature of States Parties Obligations, International Covenant on Economic, Social and Cultural Rights, Fifth session, 
14 December 1990, E/1991/23. 

86  ECHR, Article 13.

87  American Convention on Human Rights, Article 63.

88  African Charter on Human and Peoples’ Rights, Articles 7, 21(2) and 26.

89  Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African Court on Human and 
Peoples’ Rights, Article 27(1).
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A State that fails to protect an individual’s human rights commits an independent, further violation 

if it also denies the victims of those violations an effective remedy. While most scholars seem 

relatively firm in this opinion, the areas of controversy in this field surround the precise contours of 

the effective remedy and whether it can be provided through different means. Some international 

treaties specify particular means by which remedy must be afforded,90 while the ICCPR remains 

relatively open to judicial, administrative and other methods being used. 

3.2.3 The UN Basic Principles and Guidelines on Reparations

The right to reparations developed further in 1985 with the conclusion of the United Nations (UN) 

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (hereinafter, 

Basic Principles of Justice). Though focused on domestic crimes, these principles set forth 

comprehensive standards for a State’s obligation to provide reparations to individual victims of 

crime.91 The principles state that redress should be granted through formal or informal procedures 

that are expeditious, fair, inexpensive and accessible. The principles also state that perpetrators 

should provide reparations directly and that States should establish national reparations funds to 

compensate in the event of a perpetrator’s indigence.92 Lastly, the Basic Principles of Justice state 

that victims should participate in proceedings that affect their personal interests.93

The Basic Principles of Justice helped to lay the foundation for the eventual conclusion of the UN 

Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross 

Violations of International Human Rights Law and Serious Violations of International Humanitarian 

Law (hereinafter, Basic Principles and Guidelines).94 While not legally binding,95 the Basic Principles 

and Guidelines aim to consolidate and organise existing 

obligations to as great a degree as possible. Thus, prominent 

voices in international law consider them to be representative of 

the current status of the right to reparations under international 

law.96 The Basic Principles and Guidelines state that the right 

to reparation is part of the State’s core obligation to respect, 

ensure respect and implement international human rights law 

and international humanitarian law.97 They enshrine three basic 

rights for victims of international crimes: the right of access to justice, the right to reparation for 

harm suffered, and the right to truth.98 With regard to reparation, any measures provided should 

be “proportional to the gravity of the violations and the harms suffered” and should be derived 

from the perpetrator, if possible, with the State providing compensation when this is not possible.99 

90  Article 14 of the Convention Against Torture specifies that State Parties are to ensure victims of torture obtain redress and 
have an enforceable right to fair and adequate compensation. It should be noted that even in this case, however, litigation 
surrounding the Convention Against Torture has revealed that reparations can still be denied when a claim is brought 
outside of the State in which the torture took place. See Al-Adsani v. Kuwait; Al-Adsani v. the United Kingdom.

91  Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power [hereinafter Basic Principles of Justice], 
GA 40/34, Annex, 40 UN GAOR Supp. (No. 53) at 214, UN Doc. A/40/53 (1985); Bassiouni, supra note 74, 9. 

92  Basic Principles of Justice, Annex A, 8; Annex A, 4; Annex A, 5.

93  This encouragement was qualified, as the Basic Principles of Justice seek to ensure such participation is in line with the 
rights of the accused and relevant national criminal law and procedure – Basic Principles of Justice, Annex A, 6(b).  

94  Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross Violations of International 
Human Rights Law and Serious Violations of International Humanitarian Law, GA Res., UNGAOR, 60th Sess., UN Doc. A/
Res/60/147 (16 December 2005) [hereinafter Basic Principles and Guidelines].

95  Rombouts, H. & Vandeginste, S. 2005. Reparations for Victims in Rwanda: Caught between theory and practice. In: K. de 
Feyter, S. Parmentier, M. Bossuyt & P. Lemmens (eds) Out of the Ashes: Reparations for victims of gross and systematic 
human rights violations. Oxford: Intersentia [hereinafter Rombouts & Vandeginste In: De Feyter], 310, 362.

96  Van Boven, supra note 69.

97  Basic Principles and Guidelines, supra note 94, Principle I, (1); II (3)(d).

98  Basic Principles and Guidelines, supra note 94, Bassiouni, supra note 38, 28–34.

99  Basic Principles and Guidelines, supra note 94, Principle IX (15).

These principles set forth 
comprehensive standards for a State’s 
obligation to provide reparations to 
individual victims of crime.
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Reparations judgments should be enforceable domestically and reparation is deemed to include 

restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition.100

Restitution should seek to “restore the victim to the original situation before the gross violations” 

occurred.101 Compensation should be provided for any economically assessable damage, 

including, among other things, physical and mental harm, lost 

economic opportunities, material damages (loss of earnings or 

earnings potential), and moral damages and costs (medical, 

psychological and so on).102 Rehabilitation includes medical 

care, psychological care, and legal and social services.103 

Satisfaction measures include the cessation of a continuing 

violation, the verification of facts and public disclosure of the truth, 

the location of the disappeared, assistance with the recovery, 

and the identification and reburial of bodies in accordance with 

the victim’s family’s wishes and cultural practices.104 Moreover, 

satisfaction also includes various symbolic reparations, such 

as official declarations or judicial decisions restoring the dignity 

of the victim or their family, public apologies or commemorations and tributes to the victims.105 

Satisfaction further entails longer-term goals, such as the creation and promotion of mechanisms 

for preventing, monitoring and resolving social conflicts.106 Lastly, guarantees of non-repetition 

include, among other things, ensuring that the military is under civilian control, that all judicial 

proceedings accord with due process, and that there is judicial independence.107

3.2.4 Remedies under International Humanitarian Law

Though strongly debated, international humanitarian law (IHL) contains elements of a right 

to a remedy. The 1907 Hague Convention requires that a State that violates its terms pay 

compensation.108 The Geneva Conventions furthered this protection by formally prohibiting 

agreements between States that would absolve liability for “grave breaches” of IHL.109 Furthermore, 

Additional Protocol I (API) reaffirmed that a party to an international armed conflict that violates IHL 

obligations shall, if the case demands, be liable to pay compensation and bear responsibility for 

the actions of individuals in its armed forces.110 

However, despite the seemingly explicit provisions in the IHL treaties above, the existence of 

an individual right to reparation for violations is IHL is contested.111 Some argue that under IHL, 

individuals are limited to asking the State of their nationality to espouse a claim for diplomatic 

100  Basic Principles and Guidelines, supra note 94, Principle IX (17–18).

101  Basic Principles and Guidelines, supra note 94, Principle IX (19).

102  Basic Principles and Guidelines, supra note 94, Principle IX (20).

103  Basic Principles and Guidelines, supra note 94, Principle IX (21).

104  Basic Principles and Guidelines, supra note 94, Principle IX (22)(a)–(c). 

105  Basic Principles and Guidelines, supra note 94, Principle IX (22)(d), (e), (g).

106  Basic Principles and Guidelines, supra note 94, Principle IX (23)(g).

107  Basic Principles and Guidelines, supra note 94, Principle IX (23)(a)–(c). 

108  1907 Hague Convention, Article 3.

109  Convention (IV) Relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August 1949, Article 148. 

110  API, Article 91.

111  See contra, Bassiouni, supra note 74, 9; International Committee of the Red Cross (ICRC). Customary International 
Humanitarian Law Study Rules, Customary IHL Database, 541–546 [hereinafter ICRC Customary IHL Study Rules], 537 
[online]. Available from: http://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter42_rule150 [Accessed 18 July 2013].

The Basic Principles and 
Guidelines state that the right to 
reparation is part of the State’s 

core obligation to respect, 
ensure respect for and implement 
international human rights law and 

international humanitarian law.
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protection and assert claims for compensation from the violating State in question.112 Others, 

including the International Committee of the Red Cross (ICRC), argue that the trend in international 

law is towards the recognition of the individual’s right to a remedy and specifically reparations in 

the context of IHL violations.113 For the purposes of the current paper, it is enough to note that 

reparations of some kind (whether requested by a State or an individual) are due to victims of 

international crimes.

3.2.5 Reparations at the International Level

Practice at the international level with regard to giving effect to the right to reparations has, in 

general, been disappointing. There have been some individual successes, but there has been little 

actual compensation to victims for violations.114 

The UNHRC for the most part issues general or declaratory decisions and affords States a large 

“margin of appreciation” on specific reparation awards.115 Nevertheless, in cases pertaining to 

the right to life and the prohibition of torture, the UNHRC has expressed the view that States are 

under a legal obligation to investigate, take actions thereon, and bring to justice the persons found 

responsible, and to extend treatment to the victims.116 The UNHRC has also recommended the 

payment of “adequate” or “appropriate compensation” in recent cases.117 Though underwhelming, 

the UNHRC’s decisions can be conceived as providing victims of human rights abuses a measure 

of satisfaction and a guarantee against non-repetition. 

States have also provided reparations to victims by means of inter-State negotiation. For example, 

as a result of international negotiation and lobbying, Holocaust victims have been compensated 

by Germany through a variety of means. Under the German Wiedergutmachung law, individual 

compensation was given to victims, or to the State of Israel (in the case of no living survivors). 

In total, Germany has provided US$104 billion to victims of Nazi crimes. It has also provided 

apologies, restitution of lost property, compensatory pensions and other measures aimed at 

supplementing the material compensation provided by legal measures.118 

Claims Commissions provide another method for victims to obtain reparations from States for 

violations of international law. Through institutions such as the UN Claims Commission and the 

112  Schreuer, C.H., Malintoppi, L., Reinisch, A. & Sinclair, A. 2013. The ICSID Convention: A commentary. Cambridge: 
Cambridge University Press, 415–430.

113  ICRC Customary IHL Study Rules, Rule 150.

114  Sarkin, J. 2005. Reparations for Gross Human Rights Violations as an Outcome of Criminal Versus Civil Court Proceedings. 
In: K. de Feyter, S. Parmentier, M. Bossuyt & P. Lemmens (eds) Out of the Ashes: Reparations for victims of gross and 
systematic human rights violations. Oxford: Intersentia, 155. 

115  Oette, L. 2009. Bringing Justice to Victims? Responses of regional and international human rights courts and treaty bodies 
to mass violations. In: C. Ferstman, M. Goetz & A. Stephens (eds) Reparations for Victims of Genocide, War Crimes and 
Crimes against Humanity: Systems in place and systems in the making. Leiden: Nijhoff, 219.

116  Van Boven, T. 2009. Victims’ Rights to a Remedy and Reparation: The new United Nations principles and guidelines. 
In: C. Ferstman, M. Goetz & A. Stephens (eds) Reparations for Victims of Genocide, War Crimes and Crimes against 
Humanity: Systems in place and systems in the making. Leiden: Nijhoff, 23.

117  Rombouts & Vandeginste In: De Feyter, 377, referring to the UNHRC decisions Sminova v. Russia; Perterer v. Austria; 
Kankanamge v. Sri Lanka. This preference for general recommendations to pay compensation is echoed in the practice of 
the UN Committee Against Torture. See also Oette, supra note 115, 238.

118  Bassiouni, supra note 74, 10; Shelton, supra note 75, 841–844. It should be noted that Germany’s practice with respect 
to the international crimes committed during WWII has not been adopted universally. Japan, for example, has taken a 
markedly different path. It has staunchly refused to pay individual claims arising out of its WWII actions. It has compensated 
some States for WWII-related activities (roughly US$3.9 billion to the Philippines, Vietnam, Burma and Indonesia). It has 
also created a “consolation fund” for former “comfort women” of the Japanese Army. However, compensation claims in 
the Japanese courts and in the United States court system have failed due to, among other things, statutes of limitation 
and the waivers found in the peace treaties signed after WWII.
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Ethiopia-Eritrea Claims Commission, victims have been able to gain some measure of reparations.119 

Lastly, several international reparations funds, such as the Voluntary Fund for Victims of Torture, 

have been established to provide compensation to victims. This fund is supported by voluntary 

donations from States, organisations and individuals, and provides funding to non-governmental 

organisations that assist torture victims and their families. It is one of the largest UN humanitarian 

funds, with a budget of US$13 million.120 Other examples of international reparations funds include 

the UN Voluntary Trust Fund on Contemporary Forms of Slavery, the UN Development Program 

Trust Fund for Rwanda, and the ICC’s Trust Fund for Victims (TFV).

3.2.6 Reparations at the Regional Level

As noted above, almost every regional human rights treaty guarantees the right to a remedy (in 

one form or another). The practice of these regional systems has been very instructive in fleshing 

out the contours of the right to reparations under international law. The Inter-American Court on 

Human Rights (IACtHR) has, arguably, generated the most important jurisprudence on forms 

of reparations other than, or in addition to, compensation. It has stated consistently that the 

obligation to provide reparations reflects a rule of customary law,121 and it has ordered a wide 

range of innovative measures122 within the traditional categories: restitution,123 compensation,124 

rehabilitation,125 and satisfaction126 and guarantees of non-repetition.127 Furthermore, the 

IACtHR has set up trust funds, appointed experts and kept cases open in order to monitor the 

implementation of the ordered remedies.128

By contrast, the European Court of Human Rights (ECtHR) has been very conservative when 

ordering reparations, limiting its exercise for the most part to monetary reparation. Furthermore, 

the President of the ECtHR has indicated that just satisfaction129 does not automatically flow 

from the finding of a violation of the ECHR or its Protocols. Furthermore, the ECtHR President 

has stated that compensation would be granted only in default of the domestic judicial system to 

guarantee a full reparation and only “if necessary”.130 

119  As of July 2004, the overall amount of compensation made available by the UN Claims Commission was US$18 billion. 
See also Shelton, supra note 75, 852.

120  See also Bassiouni, supra note 74, 34; Roht-Arriaza, supra note 67, 175.

121  Shelton, supra note 75, 841.

122  Faúndez Ledesma, H. 2008. The Inter-American System for the Protection of Human Rights: Institutional and procedural 
aspects (3rd ed.). San José de Costa Rica: Instituto Interamericano de Derechos Humanos.

123  The IACtHR has determined that the ideal outcome of a guarantee of “fair and adequate compensation” is full restitution; 
that is, the restoration of the status quo ante. However, where this is not possible, compensation is often required – see 
De Greiff, P. 2006. The Handbook of Reparations. Oxford: Oxford University Press, 455.

124  An example of this category of reparation measures is reimbursement of cost and expenses.

125  An example of this category of reparation measures is medical and psychological treatment.

126  An example of this category of reparation measures is provision of public apologies or symbolic memorials.

127  In general, reparations measures only benefit the direct victims of the human rights violation that have been recognised as 
such in the first stages of the procedure before the IACtHR and their next of kin. However, in some cases, with the aim of 
addressing the causes of violations in order to prevent recurrence, the IACtHR has also specified a range of measures – 
including investigation, prosecution and punishment of those responsible, legislative and institutional reforms, and training 
– as “guarantees of non-repetition”. As a result of the compliance with these measures, such judgments have had a wide 
effect, reaching individuals that have not appeared as applicants before the Court but were suffering the same human 
rights violation as those who did appear. In this respect, what is noteworthy about these types of measures is that at the 
same time as they have addressed the problem of the limited access to the international system, they have also secured in 
some aspects the effective domestication of the American Convention on Human Rights. See: IACtHR 2001. Case of “The 
Last Temptation of Christ” (Olmedo-Bustos et al.) v. Chile. Merits, Reparations and Costs. Judgment of 5 February 2001. 
Series C, No. 73. 

128  Shelton, supra note 75, 841.

129  ECHR, Article 41.

130  Council of Europe. 2007. President of the ECHR, Practice Direction, Just Satisfaction Claims. 28 March 2007 [online]. 
Available from: http://www.echr.coe.int/Documents/PD_satisfaction_claims_ENG.pdf [Accessed 14 July 2013].
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Finally, the case law of the African Commission on Human and Peoples’ Rights shows a hesitancy 

to make specific recommendations on awards for compensation or other forms of reparation. 

Instead, the Commission has preferred to declare a violation and grant the State Party a measure 

of discretion in terms of the implementation of the remedy.131

3.3 The Right to Reparations under the Rome Statute

As previously mentioned, one of the fundamental contributions of the Rome Statute to the 

body of international criminal law is the provision of the right to reparations to victims of crimes 

covered by the Statute.132 There are two key provisions in the Rome Statute pertaining to this 

right to reparations: Article 75 relating to the right to reparations of victims, and Article 79, which 

establishes the TFV for the benefit of victims of crimes within the jurisdiction of the Court and for 

the families of such victims. In the relevant portion, Article 75 provides as follows:

The Court shall establish principles relating to reparations to, or in respect of, 

victims, including restitution, compensation and rehabilitation…determine the 

scope and extent of any damage, loss and injury to, or in respect of, victims 

and will state the principles on which it is acting.133

After making a determination as to the award, the Court is empowered to make an order directly 

against a convicted person, specifying appropriate reparations to, or in respect of, victims. The 

Court may order that such an award be made through the TFV. Rules 94–96 of the RPE set out 

the procedures for reparations to victims. These rules direct that the Court may invite to the 

reparations hearings not only the victims and the convicted person, but also interested persons or 

interested States whose properties could be affected by the rulings on reparations. Nevertheless, 

neither the Rome Statute nor the RPE prescribe how these provisions regarding reparations will 

be implemented.134

3.3.1 Decision Establishing Principles and Procedures to be Applied to Reparations 

Trial Chamber I in the case of the Prosecutor v. Thomas Lubanga Dyilo in August 2012 established 

the principles and procedures to be applied to reparations.135 This decision followed the 

Judgment Pursuant to Article 74 of the Rome Statute in the same case, where the accused 

Thomas Lubanga Dyilo was found guilty of the war crimes with which he was charged – including 

conscripting or enlisting children under the age of 15 years into armed forces or groups and using 

them to participate in the hostilities. This is the first decision by the Court interpreting the right 

to reparations, and sets important benchmarks and foundations in the reparations regime and in 

victimology in international criminal justice. 

131  Oette, supra note 115, 219.

132  Haslam, E. 2004. Victim Participation at the International Criminal Court: A triumph of hope over experience? In: 
D. McGoldrick, P. Rowe & E. Donnely (eds) The Permanent International Criminal Court: Legal and policy issues. Oxford: 
Hart, 315–334.

133  Rome Statute, Article 75(1). For a history of the provision relating to the right to reparations, see Donat-Cattin, D. 1999. 
Article 68. In: O. Triffterer, Commentary on the Rome Statute of the International Criminal Court: Observer’s notes article 
by article. Baden-Baden: Nomos, 965–1014.

134  Henzelin, M., Heiskanen, V. & Mettraux, G. 2006. Reparations to Victims before the International Criminal Court: Lessons 
from international mass claims processes. Criminal Law Forum 17, 317–344, 338. Henzelin et al. note that the “Statute 
and Rules do not provide…any predetermined mechanisms or procedures for processing reparations claims and 
implementation of awards”.

135  See Decision Establishing the Principles and Procedures to be Applied to Reparations in the Case of the Prosecutor v. 
Thomas Lubanga Dyilo, 7 August 2012, ICC-01/04-01/6 [hereinafter Reparations Decision].
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In terms of the procedure that was followed in the determination of the Court principles and 

procedures to be applied to reparations in line with the RPE, the Trial Chamber granted leave for 

submissions from the following parties before making its final determination on the matter: the 

Office of the Prosecutor; the Defence of the convicted person; Legal Representatives of Victims; 

the Registry; the Office of Public Counsel for Victims; the TFV; and other parties, including: 

Women’s Initiatives for Gender Justice; the International Centre for Transitional Justice; UNICEF; 

La Fondation Congolaise pour la Promotion des Droits Humains et la Paix; Avocats sans Frontières; 

and certain other, non-governmental organisations.136

In establishing the principles relating to reparations pursuant to Article 75(1) of the Rome 

Statute, the Chamber recognised that the “Statute and the Rules reflect a growing recognition 

in international criminal law that there is a need to go beyond the notion of punitive justice, 

towards a solution which is more inclusive”.137 This recognition 

is in keeping with established standards of international human 

rights law and particularly the 2005 UN Basic Principles and 

Guidelines. The Chamber took note of the 2004 report of the 

United Nations Secretary General titled The Rule of Law and 

Transitional Justice in Conflict and Post-conflict Societies.138 The 

two main purposes of reparations, according to the Chamber, 

are that they oblige those responsible for crimes to repair the 

harm that they have caused and that they enable the Chamber 

to ensure that offenders account for their acts.139 Within the 

context of transitional justice, the Chamber also recognised 

that reparations have the added advantage of promoting reconciliation between the convicted 

person, the victims of the crimes and the affected communities. 

The Reparations Decision has received mixed reactions among transitional justice practitioners 

who are intimately aware of the situation in Ituri Province, the place from which the convicted 

person, Thomas Lubanga Dyilo, hails. The conflict in Ituri, in which the convicted person played 

a central part, was one between the Hema and the Lendu communities. It is alleged that some 

of the children who joined the convicted person’s rebellion did so of their own volition or were 

“volunteered” by their parents and communities to fight the opposing group. Since the crimes of 

which Thomas Lubanga Dyilo was convicted involved the recruitment and use of children from his 

own (Hema) community, the direct victims of the case in point, and possibly direct beneficiaries 

of reparations, are the child soldiers and their immediate families from the convicted person’s 

Hema community. The question is asked, by the victims (members of the Lendu community) of 

the crimes committed by the child soldiers, as to how the reparations process would promote 

reconciliation between the two communities if the direct beneficiaries of the reparations will be 

the Hema community. This is but one example of the kind of complex situations that can arise in a 

post-conflict community and exacerbate the tension between the objectives of peace and justice. 

The Chamber has, however, noted that for purposes of application of principles of reparations 

136  Requests to appear before the Chamber and make submissions are made pursuant to Regulation 81(4)(b) of the 
Regulations of the Court on issues related to reparations.

137  Reparations Decision, supra note 135, para. 177.

138  Reparations Decision, supra note 135, footnote 367; see also The Rule of Law and Transitional Justice in Conflict and 
Post-conflict Societies, Report of the United Nations Secretary General s/2004/616, 23 August 2004; and Updated 
Set of Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity, Report of the 
Independent Expert Diane Orentlicher, E/CN.4/2005/102/Add. 1, 8 February 2005.

139  Reparations Decision, supra note 135, para. 179. 

Statute and the Rules reflect 
a growing recognition in 

international criminal law that there 
is a need to go beyond the notion 

of punitive justice, towards a 
solution which is more inclusive.
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under the Rome Statute, the Court will adopt a broad and flexible interpretation to give the widest 

possible remedies available to victims and will conduct evaluations on a case-by-case basis.140

Principles

The Chamber established the following principles:

a)  Principle of Dignity, Non-discrimination and Non-stigmatisation – all victims, 

regardless of their participation in the trial proceedings or not, will be treated fairly 

and equally.141 This principle may have the desired effect of curbing the increasing 

volumes of applications from victims to participate in proceedings at the Court 

discussed in an earlier section. This is the case where the principles are publicised 

effectively to victims and affected communities that reparations will take a non-

discriminatory application.142

b)  Principles on Beneficiaries – “beneficiaries” of reparations can refer to direct and 

indirect victims alike, pursuant to Rule 85 of the RPE. While a direct victim status may 

be clear, an indirect victim status may be less so. The Chamber would determine an 

indirect victim as being, for example, the parent/s of a child soldier.143 Legal entities 

may also benefit as victims but priority may be given to certain victims in vulnerable 

situations, such as victims of sexual and gender-based violence.144

c)  Principle on Accessibility and Consultation with Victims – the Chamber endorsed 

a gender-inclusive approach to all principles with sufficient consultations with victims 

in situ, paying particular attention to victims’ priorities.145

d)  Principle on Victims of Sexual Violence – victims include women and girls, and 

boys and men alike. Reparations awards for this group of victims require a specialist, 

integrated and multidisciplinary approach, particularly to meet obstacles faced by 

women and girls when seeking access to justice.146

e)  Principle on Child Victims – reparations decisions will be guided by the fundamental 

principle of the “best interests of the child” enshrined in the 1989 Convention on 

the Rights of the Child. Where child soldiers are victims, reparations programmes 

must include their reintegration into society and their rehabilitation, to promote 

reconciliation within society.147

f)  Principle on the Scope of Reparations – the Chamber recognised the uncertainty 

in the number of victims in the case and that despite the high volumes of applications 

from victims, these numbers are not representative of the totality of victims. The 

140  Reparations Decision, supra note 135, paras 180–181.

141  Reparations Decision, supra note 135, para. 187

142  Reparations Decision, supra note 135, paras 258 and 259, where the Chamber pronounced that the responsibility for 
publicising the principles lies with the Registry and that its outreach activities with national authorities and local communities 
are encouraged.

143  Reparations Decision, supra note 135, paras 194–195.

144  Reparations Decision, supra note 135, paras 197–200.

145  Reparations Decision, supra note 135, paras 202–206.

146  Reparations Decision, supra note 135, paras 207–209.

147  Reparations Decision, supra note 135, paras 210–216.
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Chamber endorsed the use of both individual and collective reparations, noting 

that the two are not mutually exclusive and may be awarded concurrently.148 When 

collective reparations are awarded, they should address the harm suffered by victims 

on an individual and collective basis.149

g)  Principle on the Modalities of Reparations – a comprehensive approach to 

reparations was adopted, including restitution, compensation (requiring broad 

application consistent with international human rights law assessments of harm and 

damage), and rehabilitation. The Chamber reserved a non-exhaustive list of the forms 

of reparations not excluding those with symbolic, preventative and transformative 

value.150

h)  Principle on Proportional and Adequate Reparations – reparations should 

support programmes that are self-sustaining, and benefits should be paid by periodic 

instalments rather than by way of a lump sum.151

i)  Principle on Causation – the Court should not be limited to “direct” harm or the 

“immediate effects” of the crime, particularly in cases involving child soldiers; rather, 

the Court should apply the standard of “proximate cause”. The Court must be 

satisfied that there exists a “but/for” relationship between the crime and the harm.152

j)  Principle on the Standard and Burden of Proof – as the trial stage is concluded 

when an order of reparations is considered, the appropriate standard of a balance 

of probabilities is sufficient. Where the reparations award emanates from the TFV 

a more flexible approach is to be taken.153 These kinds of awards are akin to what 

have become known as the “second mandate operations and assistance” of the 

TFV in situation countries of the Court outside of a judicial determination of guilt or 

innocence of an accused person.

Finally, the Chamber asserted the principle respecting the rights of the Defence in that nothing in 

the abovementioned principles will prejudice or be inconsistent with the rights of the convicted 

person to a fair and impartial trial.154 

148  Reparations Decision, supra note 135, paras 217–220; see also Appeals Chamber Judgment on the Appeal of Thomas 
Lubanga Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to Article 19(2)(a) 
of the Statute of 3 October 2006, 14 December 2006, ICC-01/04-01/06-772, para. 36.

149  Reparations Decision, supra note 135, para. 221.

150  Reparations Decision, supra note 135, paras 222–241.

151  Reparations Decision, supra note 135, paras 242–246.

152  Reparations Decision, supra note 135, paras 247–250.

153  Reparations Decision, supra note 135, paras 251–254.

154  Reparations Decision, supra note 135, para. 255.



I n te rnat iona l  Just ice,  Work ing paper  1 – A l lan Ngar i  and S imon Char les   29

4   OTHER IND IV IDUALS WHO MAY APPEAR 
BEFORE THE COURT

Article 70 of the Rome Statute provides for offences against the administration of justice. Whereas 

sub articles (a) and (b) relate to false testimony by a witness and the presenting of false or forged 

testimony by a party to the proceedings, sub articles (c) to (f) present the possibility of individuals 

other than the accused – that is, witnesses, victims and parties to the proceedings – who may 

appear before the Court. The relevant sub-articles provide:

The Court shall have jurisdiction over the following offences against its 

administration of justice when committed intentionally:

...

(c)  Corruptly influencing a witness, obstructing or interfering with the 

attendance or testimony of a witness, retaliating against a witness for 

giving testimony or destroying, tampering with to interfering with the 

collection of evidence;

(d)  Impeding, intimidating or corruptly influencing an official of the Court for 

the purpose of forcing or persuading the official not to perform, or to 

perform improperly, his or her duties;

(e)  Retaliating against an official of the Court on account of duties performed 

by that or another official;

(f)  Soliciting or accepting a bribe as an official of the Court in connection with 

his or her official duties. 

The RPE provide for the principles and procedures governing the Court’s exercise of jurisdiction 

over offences under this Article.155 

The Prosecutor v. Walter Osapiri Barasa, in the situation in the Republic of Kenya, is the first 

case before the ICC where the accused is charged under Article 70 of the Rome Statute. The 

Prosecutor alleges that Walter Osapiri Barasa is criminally responsible as direct perpetrator under 

Article 25(3)(a) or alternatively Article 25(3)(f) of the Rome Statute for three counts of offences 

against the administration of justice consisting in corruptly or attempting to corruptly influence 

three ICC witnesses. In issuing a warrant of arrest for the accused in this case, the single Judge 

Tarfusser of the Pre-Trial Chamber II noted that Rule 162(1) RPE requires that “the Court may 

155  RPE, Rules 162–169. 
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consult with States Parties that may have jurisdiction over the offence” before deciding on 

whether to exercise jurisdiction. The single Judge was satisfied that there were good reasons for 

the Court to proceed to exercise jurisdiction without engaging Kenya because it was unlikely “that 

effective prosecution over the facts alleged in the Prosecutor’s Application [would] be promptly 

undertaken”156 in Kenya. State Parties to the Rome Statute retain primary jurisdiction to consider 

the request for the surrender of an accused person charged with an Article 70 offence in terms 

of the procedure for the surrender as well as the substance of the charges relating to the right 

forum for adjudication. 

156  Warrant of Arrest, in the case of The Prosecutor v. Walter Osapiri Barasa, Under seal ex parte, only available to the 
Prosecutor and the Registrar, ICC-01/09-01/13, 2 August 2013, para. 3. 
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5   CONCLUS ION

The adoption of the Rome Statute in 1998 established and codified a new set of norms in 

international justice discussed in this paper and particularly the development of the rights of victims 

to participate in legal proceedings and to reparations. Witnesses too have their appearance and 

testimony regulated to ensure that their testimony not only contributes to the establishment of the 

evidence in the case but that their welfare, safety and protection are guaranteed. Procedural and 

substantive safeguards to ensure that the accused’s rights are respected in the context of fair-trial 

guarantees are also documented in the rules and practice of the Court. 

One of the most remarkable aspects of the Rome Statute system is that it continues to shape and 

develop the criminal justice system at both national and international levels. The complementary 

nature of the two court systems, functioning in the ideal manner that the drafters of the treaty 

envisaged, presents an opportunity to fight impunity for international crimes wherever they occur 

in the world and to redress victims of these crimes. Nevertheless, since opening its doors for 

business in 2002, the ICC has been fraught with numerous challenges – in terms of its approach 

to dealing with the accused and victims of crimes, for example. On the groundbreaking rights of 

victims’ provisions, the question remains as to whether the Dyilo Reparations Decision goes far 

enough or provides the Court with a good start with respect to its future approach to reparations 

and its work with victims. More importantly, the question remains whether the ICC transforms 

and concretises its image to an institution that guarantees a victim-centred international criminal 

justice dispensation. 
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