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Executive Summary

This study considers whether reparations to individual victims for gross violations of their 
human rights are an effective aid to those most vulnerable. It briefly looks at the history of 
reparations before examining specific programmes in both the developed and developing 
world. The complex and well-funded Canadian and Chilean systems underscore the 
significant societal commitment required, the difficulties of administering such programmes, 
and the considerable resources needed. The less successful experiences of African countries 
that have also sought to provide their citizens with reparations demonstrate the flip side of 
that coin for the varied and complicated reasons identified here.

This paper seeks to understand if individual reparations work, and, if not, what should be 
done. The question is not whether victims deserve help, but, rather, do individual reparations 
help? And where they provide much-needed relief, what is the offset measured by equally 
deserving victims who receive nothing or suffer additional direct harm from those payments? 
Or the impact on victims who watch another victim who suffered the same loss receive 
twice what they did? Or the false claimant who still convinced the paymaster to give her 
something? Or the victim who dutifully filled out the reparations form and never heard from 
government again? Or the one who finally got an award indirectly through his estate since 
he died waiting?

The answers to these questions suggest that individual reparations rarely work as intended. 
Although they most often are ineffective, this paper concludes that they do have a legitimate 
purpose if the goal is both narrowly defined and tightly administered. 

What is wrong are piecemeal programmes that either give cash to victims or promise that 
it will be coming and never does, after which the government and its international partners 
walk away content that society has paid its bill. That society has not done right by its citizens 
seems self-evident; the solutions are less so. This research illustrates the problems by 
inspecting questionable programmes as an aid to appreciating the need for alternatives that 
quickly provide relief for citizens having the greatest need for it.

It is equally self-evident that a person who has just suffered a major physical or psychological 
trauma needs immediate help; first to stop the blood from flowing, and then to have secure 
housing and adequate food for himself and his family.  Those most basic of needs will be of 
little benefit if not promptly followed, depending on the requirements of each individual, by 
benefits tailored to that person’s needs.

The assistance needed by traumatised citizens resulting from conflict progresses as a 
continuum from assuring day-to-day survival to the ultimate goal of achieving a durable 
solution. This study illustrates that individual reparations have found a home far away from 
the time of victim’s greatest needs. Unfortunately, providing reparations in an effort to make 
victims whole to the extent possible are typically delivered after a truth-telling mechanism 
is in place, after the reparations component of that process has been written setting forth 
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commendably comprehensive plans, and after a process to determine entitlement is 
designed and executed. This research suggests that governments and funding agencies ought 
to completely rethink this paradigm. The delivery of reparations should start promptly on 
the heels of the humanitarian aid intervention, well in front of the discussion of community 
healing through reconciliation.

Introduction

The Historical Background for the Use of Individual Reparations 

German payment of reparations arising out of World War II atrocities started the modern 
discussion on reparations and their goals.1 Today, the purpose is simple – to aid victims. This 
evolution has developed over several separate cases, coalescing in the 2005 UN Reparations 
Framework.2 The key provisions of this framework state that victims of gross human rights 
violations should be provided with full and effective reparations, which take the form of 
‘restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition’. 
The key provisions explain the benefits to which victims are entitled:

19. Restitution should, whenever possible, restore the victim to the original situation 
before the gross violations of international human rights law or serious violations 
of international humanitarian law occurred. Restitution includes, as appropriate: 
restoration of liberty, enjoyment of human rights, identity, family life and citizenship, 
return to one’s place of residence, restoration of employment and return of property.

20.  Compensation  should be provided for any economically assessable damage, as 
appropriate and proportional to the gravity of the violation and the circumstances 
of each case, resulting from gross violations of international human rights law and 
serious violations of international humanitarian law….

The UN Framework says nothing about priorities or methods of implementation, sequencing, 
or the like. Rather, it simply expresses the many forms reparations can take, such as: 
developing ways to end continuing violations; truth-telling (provided that it does not cause 
more harm to victims); identification of the remains of those killed and culturally sensitive 
reburials as needed; identification of abducted children; public apologies; legal action 
against perpetrators; and commemorations and tributes to victims. 

1 Richard M. Buxbaum, A Legal History of International Reparations, Berkeley Journal of International Law, 23, 314 (2005).  
Available at: http://scholarship.law.berkeley.edu/bjil/vol23/iss2/5, 23.
2 Among other cases, both the South African and Chilean reparations programmes predate the 2005 Reparations 
Framework. Each contains in their drafting Acts, if not as expansive and defined, similar language to that of the 2005 UN 
Reparations Framework. For example, the South African TRC, established in 1994, calls for the state to afford ‘victims an 
opportunity to relate the violations they suffered; the taking of measures aimed at the granting of reparation to, and the 
rehabilitation and the restoration of the human and civil dignity of, victims of violations of human rights….’ Promotion of 
National Unity and Reconciliation Act 34 of 1995. Preamble.  Available at: http://www.justice.gov.za/legislation/acts/1995-
034.pdf [accessed 31 March 2015]. The Chilean Commission’s 1991 Final Report goes further to state that moral and 
material reparation is utterly essential to the transition towards democracy, and should include ‘Publicly Repairing the 
Dignity of the Victims’ , ‘Restoring the Good Name of People and Making Symbolic Reparation’ among other material 
and educational demands. ‘Report of the Chilean National Commission on Truth and Reconciliation’. Part IV, Chapter 
1, ‘Proposals for Reparation.’ (1991). Available at: http://www.usip.org/sites/default/files/resources/collections/truth_
commissions/Chile90-Report/Chile90-Report.pdf [accessed 30 March 2015]. The UN 2005 Framework for Reparations is 
most expansive : General Assembly, ‘Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law:’ Resolution 
/ adopted by the General Assembly, 21 March 2006, A/RES/60/147, available at: http://www.refworld.org/docid/4721cb942.
html [accessed 12 March 2015].
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This paper looks only at the individual variety of reparations. Although no internationally 
accepted definition of ‘individual reparations’ exists, the manner in which the term is used 
connotes a direct payment of money, or other direct services, to a specified individual. 
Thus, an education voucher to a former child soldier, or to a woman in need of medical care 
resulting from war, is classified as ‘individual reparations’. Communal reparations are those 
available to a class of victims. They are not within the ambit of this analysis. The distinction 
is, admittedly, a fine one, since the ultimate benefit and beneficiary could be the same even 
though the method of delivery is very different. To limit our inspection of the issue to the 
delivery of reparations directly to individuals, it was felt necessary to draw the line here. The 
vast majority of individual reparations given to victims are direct cash grants.

Promises vs Performance: Are Individual Reparations the (almost) Black Hole of 
Restorative Justice? 

Following wars or major civil upheavals, governments are quick to announce individual 
reparation plans in recognition of the suffering of their citizens. As discussed below, 
sometimes they are tied to truth and reconciliation processes, while others arise with regime 
change, and others following public pressure. Press releases are prepared, programmes are 
announced, representations are made, and deadlines are set for applications and payments. 
Then, too often, the waiting begins. Not infrequently, governments pull back as other critical 
issues rise to the fore. Competing priorities clamour for attention, and those charged with 
implementation struggle to fill in the details of how the announced plan can be implemented 
and where money can be found. 

To avoid that common pitfall, policy-makers need to first critically analyse the extent to 
which individual reparations will aid their citizens in such a way that government can deliver. 
From the research, answers to the following questions are needed. As discussed later, the 
history surrounding individual reparations has shown that, in the main, governments have 
failed to properly address the concerns raised by these questions.

1. Political will and financial capacity. Does government have the political will and 
financial resources to marry its performance to the promises it makes to victims?

2. Time and scope. Can government design and implement an individual reparations 
programme that is reasonably available to a significant majority of those entitled, 
and fulfil this programme within a reasonable time frame? 

3. Fairness. Can the reparations programme be equitably tailored to meet the significant 
variations of individual needs?

4. Design and administration. Does government have the capacity to administer a 
multifaceted programme owing to the complexities of individual requirements and 
the sheer size of the undertaking?

5. The imponderables. Are there unforeseen landmines – and what can be done about 
them? 

 
A most difficult question hovers over this discussion. What is the likely net impact of the 
proposed individual reparations programme on all victims? One recipient of cash will 
replant his burnt crops, and another will pay for school fees and uniforms for his children. 
But another will squander the small reparations payout on alcohol, and still another will be 
a deserving victim embittered because he got nothing. 
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Contemporary Reparations Practices and their Effect on Victims

Although hardly perfect, well-funded and -administered individual reparations programmes 
in Canada and Chile need to be understood before analysing the other recent reparations 
programmes.

An Analysis of Two Strong Individual Reparations Programmes

Canada’s Indian Residential Schools Reparation Programme
From 1870 to 1996, the Canadian government funded residential boarding schools for 
indigenous children.  The purpose was to remove children from the influence of their families 
and culture so they would be assimilated into the dominant Canadian culture. Of the some 
150 000 native children who attended, about 4 000 died – mainly from tuberculosis. They 
were deprived of their ancestral languages, some were sterilised, and many were physically 
and sexually abused.3 

The Canadian reparation approach provided two types of reparations for those former 
students. One was its Common Experience Payment programme that paid each student 
US$10 0004 for the first year enrolled in one of these schools and US$3 000 for every year 
thereafter.5, 6 Of the 103 164 applications, 79 272 were approved.7 

The second part of the programme addressed each student’s specific injuries in its 
Independent Assessment Process. To receive compensation for actual physical or mental 
harm, the applicant had to complete a detailed and complicated application form proving 
her claim. Its complexity was confirmed by the government when it encouraged applicants 
to retain a lawyer to assist with the process.8 Compensation was based on the number of 
‘compensation points’, worth roughly US$1 000 each. The following schedule9 is a sample 
of the possible injuries. It vividly demonstrates the concerted effort made to ensure that 
each individual received restitution specifically tied to that person’s specific injuries. The 
downside was inevitably a revictimisation, as an applicant, in seeking more compensation, 
was required to prove she suffered from ‘repeated’ rather than ‘one or more’ incidents of 
vaginal or anal intercourse (see categories SL5 and SL4 in the table overleaf). It will be of 
little comfort to a victim when told that this level of inquiry is required to assure equitable 
compensation for all. 

3 Antonio Buto, ‘Responding to the Legacy of Canadian Residential Schools,’ Murdoch University Electronic Journal of Law. 
Available at: http://www.austlii.edu.au/au/journals/MurUEJL/2001/28.html#Conditions_T; Residential Schools in Canada 
Research Paper, Ontario Metis Family Records Center.
4 For consistency and convenience, all currency has been converted to its US-dollar equivalent as of 2 April  2015.  This 
conversion will only be roughly accurate for payments made in the local currency at a much earlier date owing to currency 
fluctuations. 
5 Indian Residential Schools Settlement Agreement Section 5.02 (2006). Available at: http://www.
residentialschoolsettlement.ca/Schedule_O-4.pdf [accessed 2 April 2015].
6 The World Bank figures put the annual average income per capita in Canada in 2006, the year reparations payouts were 
implemented, at US$40 764.1 dollars. Available at: http://data.worldbank.org/indicator/NY.GDP.PCAP.CD [accessed 21 May 
2015].
7 Aboriginal Affairs and Northern Development Canada, Government of Canada. 2014. ‘Statistics on the 
Implementation of the Indian Residential Schools Settlement Agreement.’ Available at: http://www.aadnc-aandc.gc.ca/
eng/1315320539682/1315320692192 [Accessed 23 March 2015].
8 Indian Residential Schools Secretariat, ‘Should I Get a Lawyer?’. Available at: http://www.iap-pei.ca/information/faq-
eng.php#faq-4 [accessed 2 April 2015].
9 Aboriginal Affairs and Northern Development Canada, Government of Canada. 2006. ‘Schedule “D” Independent 
Assessment Process (IAP) For Continuing Indian Residential School Abuse Claims.’ Available at: http://www.
residentialschoolsettlement.ca/schedule_d-iap.pdf [Accessed 5 March 2015].



            B E AU T Y O R T H E B E A S T: A CR I T I Q UE O F I N D I V IDUAL R EPAR AT I O NS 

5

Compensation Rules
Acts Proven Compensation 

Points

SL5 Repeated, persistent incidents of vaginal or anal intercourse.
Repeated, persistent incidents of vaginal/anal penetration with an object.

45–60

SL4 One or more incidents of vaginal or anal intercourse.
Repeated, persistent incidents of oral intercourse.
One or more incidents of vaginal/anal penetration with an object.

36–44

SL3 One or more incidents of oral intercourse.
One or more incidents of digital anal/vaginal penetration.
One or more incidents of attempted anal/vaginal penetration (excluding 
attempted digital penetration).
Repeated, persistent incidents of masturbation.

26–35

PL One or more physical assaults causing a physical injury that led to, or should 
have led to, hospitalisation or serious medical treatment by a physician; 
permanent or demonstrated long-term physical injury, impairment or 
disfigurement; loss of consciousness; broken bones; or a serious but 
temporary incapacitation such that bed rest or infirmary care of several 
days duration was required. Examples include severe beating, whipping and 
second-degree burning.

11–25

SL2 One or more incidents of simulated intercourse.
One or more incidents of masturbation.
Repeated, persistent fondling under clothing.

11–25

SL1 One or more incidents of fondling or kissing.
Nude photographs taken of the claimant.
The act of an adult employee or other adult lawfully on the premises 
exposing themselves.
Any touching of a student, including touching with an object, by an adult 
employee or other adult lawfully on the premises which exceeds recognised 
parental contact and violates the sexual integrity of the student.

5–10

OWA Being singled out for physical abuse by an adult employee or other adult 
lawfully on the premises which was grossly excessive in duration and 
frequency and which caused psychological consequential harms at the H3 
level or higher.
Any other wrongful act committed by an adult employee or other adult 
lawfully on the premises which is proven to have caused psychological 
consequential harms at the H4 or H5 level.

5–25

Chile’s reparation programme
During the repressive regime of Augusto Pinochet from 1993 to 1990, approximately 3 200 
Chileans ‘disappeared’ or were killed for their opposition to his rule. Massive dismissals of 
public servants from government-controlled corporations of political opponents resulted, 
peasants lost their farms, and other political opponents were jailed and tortured. After the 
election, a reform-minded government turned its attention to reparations, establishing 
the National Truth and Reconciliation Commission with the purpose of exposing the 
truth surrounding human rights violations under the Pinochet regime. The commission 
delivered a report to the president in 1991 identifying victims of human rights violations 
and recommending various measures of reparations. A series of laws was passed and was 
expanded to provide relief for the families of the disappeared, returning exiles, victims of 
political executions, dismissed employees, and peasants removed from their land and denied 
agrarian reform.10 Various amendments and new laws expanded the reparations scheme 
through 2004, when government was considering providing reparations in some form to the 
estimated 500 000 victims of torture. 

10 Pablo DeGreiff. The Handbook of Reparations (Oxford University Press, 2006), pp.55–61.
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Law 19.123 of 8 February 1992 provided for pensions for families of deceased victims based 
on a baseline figure of US$537 per month for the life of the beneficiary.11 Each of the following 
also received a lump-sum payment equal to a 12-month payment for their monthly pension. 
These beneficiaries initially totalled 5 794 family members.12

Beneficiary* % of the Baseline

Surviving spouse 40

Mother, and, if deceased, father 30

Mother or father of victim’s out-of-wedlock child 15

Child of each victim until she/he is 25 years old 15
 
*Excluded were unmarried partners and the mothers of illegitimate children of the victims.13 

The National Corporation for Reparations and Reconciliation was established to implement 
the Truth and Reconciliation Commission’s recommendations. Before it closed down in 
December 2006, it extended the types of reparations to include educational and health 
benefits. Children of the ‘disappeared’ received free education up to the age of 35 at schools of 
their choosing in the form of free tuition and a monthly stipend of about US$53. The parents, 
children and siblings of the victims also received free primary and emergency medical care.14 
The initial law was expanded in 2004 to increase the pensions by 50%, broaden the definition 
of beneficiaries, increase the educational benefits, and pay varying amounts up to US$15 700 
to children who had never received reparations.15

In 1993, entitlements to free primary and emergency medical care were expanded to include 
former political prisoners, family members of disappeared detainees, family members of 
victims of political executions, those fired from their jobs for political reasons, those who 
had been exiled and returned to the country as well as their families, victims of torture and 
their families, every person who suffered human rights violations during Pinochet’s regime, 
and peasants expelled from their land. By June 2003, 132 000 people had registered for this 
medical care programme. (It is estimated that 80% of Chilean citizens receive this same level 
of medical care independently of any reparations programme. The reparations programme 
gave priority to those enrolled in it.)16

Another law providing pensions for those who lost their jobs for their opposition to the 
regime was enacted in 2003. More than 24 000 applications were approved. The minimum 
pension of US$120 per month was paid to 4 650 applicants. In cases where the victim was 
deceased, US$537 was paid in varying proportions between remaining family members. The 
maximum allowable pension was increased by a new Act in 1988. It also expanded the list 
of those entitled so as to include the army and police and members of the National Congress 
when it was dissolved by Pinochet.17

Approximately 30% of the regime’s victims were peasants who disappeared or were 
removed from their land. Pension plans to benefit them began in 1996. They were lifetime 
pensions and varied with the age of the applicant. Roughly 3 000 peasants received those 
benefits, as illustrated below: 18

11 The World Bank figures put the annual average income per capita in Chile in 1992, the year reparations payouts were 
implemented, at US$2 706.8 dollars. Available at: http://data.worldbank.org/indicator/NY.GDP.PCAP.CD [accessed 21 May 
2015].
12 Supra note 10.
13 Ibid. p. 59.
14 Ibid. p. 69–71.
15 Ibid. p. 56, 57.
16 Ibid. p. 69–71.
17 Ibid. p. 79.
18 Ibid. pp. 83–85.
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Age US$/month

Over 65 years old 112

50–64 90

Under 50 45

Chile and Canada’s experiences
With a few exceptions, these countries employed nearly every type of individual reparations, 
and did so extensively. Chile mainly used pensions as well as educational and medical 
benefits as their method of awarding individual reparations grants. Considerable political 
will was the hallmark of the Chilean programme, whereas a class action law was a significant 
reason that the Canadian programme was so extensive. A court order is mandatory; a policy 
recommendation is not. 

The way in which Canada designed its programme in an effort to return these former 
students to their pre-injury condition to the extent possible speaks volumes about what a 
rich country with significant human and financial resources can do. However, the Common 
Experience Payment programme is not very different from the oft-criticised South African 
R30 000 (US$2 528) one-time payment all registered victims of apartheid received, regardless 
of their injuries. (See the discussion of South Africa in the ‘Political Will’ section below.) 
Each of these has the characteristics of the blunt-instrument approach to the payment of 
individual reparations, although the Canadian system of tying payments to the number of 
years a student was enrolled in one of these schools has some level of proportionality. It also 
combined that payment with another programme directly linked to specific injuries each 
student suffered. 

Both countries’ programmes were both administratively complex and costly. Neither are 
an insurmountable problem for a rich country with well-educated citizens. The Chilean 
complex pension programme, many times made more generous, provided for lump-sum 
payments for some, extensive educational benefits for selected family members of victims, 
and broad medical aid for others. The amounts both these countries and the richest country 
in Africa (South Africa) paid to victims as a percentage of their GDP19 is instructive. The 
contrast between Canada and these other countries is especially stark.

• Canada  0.0087%
• South Africa  1.2028%
• Chile  1.6879%20

 
With those programmes in mind, we turn to the critical issues.

Political Will and a Fat (Enough) Wallet

A policy-maker that develops a clear and nuanced reparations scheme for a country 
without the political will or finances to implement it is on a fool’s errand. This is borne out 
by several examples of situations where a new government has prioritised reparations on 
coming to power, but has experienced weakening resolve to fulfil these promises as the 
practical difficulties become clear and new social issues claim centre stage. Political will 
and sufficient funding are conjunctively linked; one without the other is of no value. The 
scope of a reparations system will determine these costs. The complications of tracking down 

19 The most recent GDP figures for each country are used; thus, these figures are rough approximations,  since the years 
that the payments were made vary greatly from one another. Also, these figures do not account for currency fluctuations. 
20 These figures are a rough approximation. They are calculated using World Bank 2014 GDP estimates for each country, 
the 2 April 2015 dollar exchange rates , and the total amount paid by the state in individual reparations as of the end of 
2014.
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possibly tens of thousands of victims, developing the mechanisms for verifying the validity 
of victims’ stories, creating a payout system, and ultimately disbursing grants are significant.

In 2008, the Kenyan Truth, Justice and Reconciliation Commission (TJRC) was established 
in the wake of the 2007/2008 post-election violence which led to the deaths of 1 100 people 
and displaced another 660 000. The commission’s mandate was exceedingly broad, as it 
included over all human rights violations by the state since Kenya’s independence in 1963.21 
After collecting 42 465 statements and 1 828 memoranda, the commission’s final 2 210 page 
report proposed reparations be paid to victims of massacres, extra-judicial killings, unlawful 
detention, torture and ill treatment, sexual violence, child-victim atrocities and injustice, 
economic marginalisation, violations of socio-economic rights, and illegal or irregular 
acquisition of land. To date, the commission’s report, handed to President Kenyatta in May 
2013, has not even been considered by Parliament, with the result that victims have received 
glowing promises and no hope of anything else.

Unique to the Kenyan case, the commissioners stated there was no political will to 
implement the recommendations.  The state failed to hand over key documents pertaining 
to investigations and constantly interfered in the hiring and firing of commissioners.22 
Other factors suggest the lack of political will. Given the breadth of the inquiry, the cost of 
implementation would have been considerable, suggesting that a narrower scope may have 
been advisable.  Moreover, an investigation into past abuses by the state would implicate the 
current President Kenyatta as well as his father’s administration.

No student of contemporary transitional justice history should be surprised. Uganda’s 
proposed truth-telling Bill was presented to the Ugandan government’s transitional justice 
agency in 2009. That proposed legislation asked that its mandate extend to all the years that 
the current president, Yoweri Museveni, has been in office, and included the authority to 
investigate possible abuses by his administration. The proposed Bill has not been introduced 
in the Museveni-controlled Parliament.

Political will was also centre stage in South Africa’s reparations programme. In 1995, the 
Truth and Reconciliation Commission (TRC) was established. Part of its mandate was to 
develop a reparations programme for victims of abuses under the apartheid government 
going back to 1946.  In the final 2003 TRC report, 21 769 individual victims were identified as 
deserving of reparations. The TRC proposed that grants be designed as annual payments for 
a period of six years, ranging from between R17 029 to R23 023 per annum.23 Under President 
Mbeki, government decided instead to pay out R30 000 (US$2 550) in the form of a one-time 
grant. That averaged significantly less than one-third of the commissions’ recommendation. 
Today, 21 years after the end of apartheid, 16 397 of the 21 769 successful applicants have 
received payouts. Given the passage of time, the government has been unable to locate the 
other 5 372 victims entitled to compensation. 

Unlike other cases where the funding for reparations may simply not exist, South Africa 
established the President’s Fund to pay reparations to its citizens pursuant to the TRC’s 
recommendations. Laudably, the government has funded that account to the tune of some 
US$91 million. The government is now having second thoughts about making the individual 
reparations payments contemplated and now is considering using that money for community 
development programmes.24 

21 ‘Report of the Truth, Justice and Reconciliation Commission.’ Volume 1. Published May 2013. p. 3–6. Available at: http://
www.scribd.com/doc/142838359/Kenya-TJRC-Final-Report-Volume-1#scribd [accessed 1 April 2015].
22 Ibid. p. 151–154.
23 The World Bank figures put the annual average income per capita in South Africa in 2006, the year reparations payouts 
were implemented, at US$5 660.1 dollars. Available at: http://data.worldbank.org/indicator/NY.GDP.PCAP.CD [accessed 21 
May 2015].
24 Simon Allison. ‘The President’s Fund: Where is the Money for Apartheid Victims Actually Going?’ The Daily Maverick, 14 
October 2015. Available at: http://www.dailymaverick.co.za/article/2014-10-14-the-presidents-fund-where-is-the-money-
for-apartheid-victims-actually-going/#.VRuoIvyUdqo [accessed 1 April 2015].
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Similar to South Africa and Kenya, Morocco’s reparations programme was all-
encompassing, covering a period stretching from the country’s independence in 1956 to after 
the death of King Mohammed Hassan II in 1999.25 After ascending the throne following the 
death of his father, King Mohammed IV established a truth-telling commission. The deadline 
for claiming reparations was 12 February 2004, at which time 22 000 personal testimonies 
had been collected. The commission’s final report was published in December 2005, with 
a proposed time frame for the implementation of reparations set for December 2008. By 
2010, 18 457 cases had been arbitrated, and final reparations grants have been paid to 8 441 
victims.26  The remaining 10 016 approved claims have not been paid even though it is now 
over six years since the final payments were due and at least 14 years after the last possible 
human rights abuses that were within the commission’s authority could have occurred. 

The experience of Sierra Leone before Ebola demonstrates that affixing the ‘political will’ 
tag on its lapel to explain the failure of its programme is overly simplistic. Virtually all of 
the reparations funding came from the international community, and it came both late 
and inadequate.27 That was a failure of the political will of the international community. As 
discussed below in the Scope discussion, the country’s truth-telling commission adopted a 
very board definition of citizens entitled to reparations. The administrative task of mapping 
all those eligible in a country with very poor physical infrastructure – even before the decade 
of civil war – and then devising programmes to meet their needs and finding the money 
would have been very difficult even with commendable political will both in the country’s 
leadership and the donor community.

One can only observe that there was a massive disconnect between the ‘pool’ of eligible 
victims and those who applied for reparations. Some 2.6 million were displaced, 70 000 were 
direct casualties and yet only 32 148 had formally applied for reparations a decade after the 
end of hostilities.28

The Scope and Time Components

The idea of fairness is central to the very notion of reparations and is the antecedent from 
which all discourse flows around ‘making a victim whole’ ‘offering redress,’ and ‘recognising 
injustice’. Whilst there are many determinants of what creates a just reparations framework, 
time and scope are two of the most important. If reparations are promised to be paid within 
two years but take ten, then the programme is unfair. Equally, if there were 120 000 victims 
who suffered gross human rights violations yet only 16 000 received a reparations grant; or 
if a man who was tortured by security forces can qualify as a victim for reparations but a 
woman who was raped by the same people cannot, the programme is unfair. Scope and time 
are also interdependent, and, in determining the fairness of a reparations system, one cannot 
be considered in isolation of the other. The amount of the award is also a factor. If a victim 
is very promptly paid reparations for suffering a gross human rights violation which has 
permanently disabled her but the amount awarded is too little to ensure her future financial 
stability, then the programme fails in its essential purpose for that very reason.

25  ‘The Rabat Report: The Concept and Challenges of Collective Reparations.’ International Centre for Transitional Justice. 
14 February 2012. Available at: https://www.ictj.org/sites/default/files/ICTJ-Morocco-Reparations-Report-2009-English.
pdf [accessed on 1 April 2015].
26  Veerle Opengenhaffen and Mark Freeman. ‘Transitional Justice in Morocco: A Progress Report.’ November 2005. 
Available at: https://www.ictj.org/sites/default/files/ICTJ-Morocco-Progress-Report-2005-English.pdf [accessed 1 April 
2015].
27 ‘Witness to Truth: Report of the Sierra Leone Truth and Reconciliation Commission.’ 2014. Available at: http://www.
sierra-leone.org/TRCDocuments.html [accessed 1 April 2015].
28 Ibid.
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Scope
The scope of a reparations system is determined by how the ‘victim’ is defined and by how 
far back in a country’s history the programme will seek to compensate these victims. South 
Africa and Sierra Leone stand as stark examples of very dissimilar approaches.  

Depending on the definition, South Africa either created a programme with the broadest 
or narrowest possible scope. Whilst the timeline for eligibility extended from 1948 to 1994, 
the only victims considered eligible were ones who cooperated with the TRC. The restrictions 
did not end there. 

Those who chose to cooperate had to be interviewed by an official statement taker.29 There 
was often little notice given beforehand that a TRC official would be coming to a town. 
Official statement takers were often poorly trained, and the format for taking a statement 
followed a basic questionnaire method which excluded questions on gender-based violence, 
the result being that women who were raped during apartheid were immediately precluded 
from qualifying as ‘victims’ for reparations. Of the estimated 120 000 victims of gross human 
rights violations in the 46-year time period, 30 000 applied for reparations. Of these, 21 769 
were approved, and to date,  just over 16 000 have been paid. To repeat, no victims of sexual 
assault were eligible to receive anything. 

Sierra Leone took the opposite approach in developing the scope of its reparations system, 
especially in how it extended eligibility of victim status.30 This was granted to any individual 
who, over the course of the country’s 11-year civil conflict, had ‘suffered harm, including 
physical or mental injury, emotional suffering, economic loss, or impairment of that person’s 
fundamental legal rights.’31 Status was also granted to ‘indirect victims’, defined as any 
‘dependant or a member of the immediate family or household of the direct victim as well as 
a person who, in intervening to assist a victim or prevent the occurrence of further violations, 
has suffered physical, mental or economic harm.’32 Given the breadth of this definition, and 
the severity of the 11-year civil conflict, it is difficult to imagine any Sierra Leonean who lived 
through this period not being able to qualify as victim. 

In Kenya, whilst no formal definition was created for what constituted a ‘victim’,  the 
TJRC’s final report tabled in May 2013 included a call for reparations to individuals who 
had suffered gross human rights violations as a result of various and separate outbreaks 
of political violence between 1963 and 2008.33 As discussed earlier, and not dissimilar to 
the South African experience, political will is likely a factor in Kenya’s refusal to act on the 
TJRC’s recommendations. Even without the political considerations, it is hard to imagine a 
more expensive and complex system for awarding reparations in which the time period for 
eligibility extends back over a period of 45 years. These examples suggest a correlation for 
policy makers to consider. As the scope increases, the practical ability to serve the victims 
decreases.

Time

Over the next four weeks we will be giving grants as reparations to victims who 
have never benefitted from any program. We believe that this will help them to start 
rebuilding their lives.34

29 No evidence was found that victims were denied the opportunity to give a statement, yet it is disquieting to think one’s 
just claim could have been denied for that reason alone.
30 Witness to the Truth: Report of the Sierra Leone Truth and Reconciliation Commission. Volume 2. Chapter 4. Reparations. 
Available at: http://www.sierraleonetrc.org/index.php/view-report-text-vol-2/item/volume-two-chapter-four.
31 International Organization for Migration. Available at: https://www.iom.int/cms/en/sites/iom/home/news-and-views/
press-briefing-notes/pbn-2012/pbn-listing/sierra-leone-victims-receive-compensatio.html (2012) [accessed 2 April 2015].
32 Ibid. p. 2.
33 Supra note 21.
34 International Organization for Migration (IOM). 2012. ‘Sierra Leone Victims Receive Compensation.’  Available at: http://
reliefweb.int/report/sierra-leone/sierra-leone-victims-receive-compensation [accessed 25 March 2015].
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This self-congratulatory statement of the International Organization for Migration referring 
to Sierra Leone’s civil war that ended in 2002 was made on 26 June 2012. It is hardly worth 
saying that the failure of a restorative payment system increases as the time between the 
injury sustained by the individual and the payment received by her also increases. How can 
a victim ‘start rebuilding’ a life after waiting between ten and 21 years to begin?  The 11-year 
civil war in Sierra Leone, killed roughly 55 000 people and displaced another 2.6 million. In 
2004, a TRC was formed to establish who qualified for reparations and how a payment system 
would work. The date for victims to register for reparations payments began in December 
2008. The first round of reparations began in 2009, with some amputees and war widows 
receiving US$75 each.35 Then, in 2012, another round of reparations payouts increased this 
amount to US$220. Of the 32 148 claimants, 23 years after the start of the civil war, 20 000 
had received reparations payouts. As the above quoted statement indicates, those receiving 
payments in 2012 had never received any before.

Uganda serves as an example of a reparations payout system that had the best possible chance 
of delivering on promises within a short time period. In contrast to cases like Kenya or South 
Africa, where victims were widely distributed and with cases of abuse deriving from conflicts 
spanning several decades, Uganda’s involved a relatively small number of victims from a single 
moment of violence. In July 2010, the terrorist group Al-Shabaab carried out twin bombings 
at a rugby club in Uganda’s capital, killing 76 people and injuring 50 more. The government 
quickly decided that relatives of the deceased were to receive US$1 700 whilst those who 
suffered injuries from the blasts would receive US$1 000.36 The victims were easily identifiable 
and geographically located in the same place. US$350 000 was to be promptly transferred to 
the Ministry of Internal Affairs to pay the claims. However, it is estimated that US$70 000 of the 
initial compensation fund was lost to corruption before it reached the ministry. The process 
was also plagued by false claims ,which slowed down the process of verifying victims,  resulting 
in a delay of several months before the claims were paid.37 It is no wonder that complex claims 
arising out of major conflicts take years for the money to get to the victims and leave little 
chance of hope for the effective implementation of a reparations scheme for some of Uganda’s 
larger conflicts, such as atrocities surrounding the LRA conflict.38

In South Africa, it was seven years after the end of apartheid before the state began paying 
Urgent Individual Reparations (UIRs) to those victims in need of ‘urgent medical, emotional, 
educational, material and/or symbolic needs’.39 Separate from UIRs, the legislation 
establishing the TRC identified reparations as one of three major concerns.40 In March 2003, 
the TRC specified the amount to be paid to successful recipients. It took another nine years 
before the state had paid 16 387 victims whilst 5 372 are still waiting. The violation suffered 
which qualified a victim for reparations could have occurred between 1948 and 1994. It 
follows, then, that at a minimum timescale an individual who suffered a gross violation of 
their human rights in the final days of apartheid and was one of the very first to receive their 
reparations grant waited ten years.41 For some, this timeline could span several decades. This 

35 The World Bank figures put the annual average income in Seirra Leone in 2009, the year reparations payouts were 
implemented, at US$435. Available at http://data.worldbank.org/indicator/NY.GDP.PCAP.CD [accessed 21 May 2015].
36 The World Bank figures put the annual average income in Uganda in 2010, the year reparations payouts were 
implemented, at US$553. 3. Available at: http://data.worldbank.org/indicator/NY.GDP.PCAP.CD [accessed 21 May 2015].
37 Uganda Radio Network. Available at: http://ugandaradionetwork.com/a/story.php?s=60220  [Accessed 25 March 2015].
38 Ibid. 
39 Promotion of National Unity and Reconciliation Act 34 of 1995. Published 26 July 1995.  Volume 5, Chapter 5, Section 26. 
Available at: http://sabctrc.saha.org.za/originals/finalreport/volume5/html/BMvolume5_s1ch5.htm [accessed 1 April 2015].
40 Ibid.
41 The slow pace at which both individual reparations and Urgent Interim Reparations were paid out was attributed by 
the TRC as resulting from the painstaking process of ‘identifying a list of victims who qualified under the Act; sorting 
through their applications to identify, categorize, and rank urgent needs; consulting with victims, civil society, and other 
to design a UIR policy; making recommendations to the government about how to meet those urgent needs; waiting for 
the government to respond with regulations; organizing a body to implement the final policy; setting up the President’s 
Fund; disbursing the funds to those who qualified for urgent reparations; and communicating the reasons for any UIR 
applications that were turned down.’ Supra note 12, p. 189.
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lengthy wait for reparations made it difficult for victims of abuses to ‘move on’ and begin 
rebuilding their lives. 

Revictimisation and the Perception of Fairness 

In the Ultimatum Game, one of the two players makes an offer to the other about how to split 
the share of a proposed lump sum of money. If the other person agrees to the offered split, 
they split it on that basis. But, if the other person rejects it, neither of them gets anything. 
Studies of the game have found that when one person offers the other less than 30% of the 
total, it will be rejected. One commentator explains:

The answer seems to be that people generally find offers below 30% to be insulting. It’s 
insulting that the other person should suggest such a derisory sum, even when it’s free 
money. So they prefer to have nothing and punish the other person’s greed.42 

Whilst it is difficult to quantify, a victim could also be insulted by her government’s failure 
to pay the promised reparations and keen to do what she can to get back at it.  The examples 
below should assist the reader in reflecting on the importance of fairness. One question 
suggests itself from this research: Should a reparations plan be announced before it is clear 
that those entitled will in fact receive their due? 

• Mindful that practicalities sometime require that lines must be drawn, few would 
dispute inherently logical ones. They may quarrel where the line is set but not that 
one is required. South Africa’s decision limiting the definition of an entitled victim 
to those capable and able to fit into the TRC’s administrative requirements seems 
absurd, if not cruel, on the face of it. It is surely cruel (if unintentionally so) to 
absolutely say no victims of sexual abuse can in any circumstances be entitled to 
reparations. 

• In Sierra Leone, although the scope of those entitled to reparations was commendably 
broad, only 32 148 people registered for them. The first reparations payments were 
made only several years after the end of the 11-year war which concluded in 2002. This 
first round of reparations saw amputees and the severely wounded who managed to 
register receive US$75 each. In the next round of payments in 2012, this amount was 
increased to US$220. The average yearly income for a Sierra Leonean is US$340.

• None of the individual reparations programmes investigated had a formal 
requirement establishing the level of proof the claimant must present before his 
application was approved. In essence, the practice was to simply determine if 
the official thought the application was telling the truth – a ‘more likely than not’ 
standard. For anyone seeking reparations from the International Criminal Court, the 
standard was much higher. In some cases, a victim with an otherwise unassailable 
claim had no right to reparations based on the trial strategy of the prosecutor. 

   On 14 March 2012, the International Criminal Court (ICC) convicted Thomas 
Lubanga for the international crime of conscripting and enlisting child soldiers under 
the age of 15 in the Democratic Republic of Congo. Although considerable evidence 
existed that many gender-based violent crimes were also committed by his soldiers, 
the prosecutor elected to exclude those alleged crimes from the charge, apparently 
believing that the child-soldier allegations would be easier to prove.43  For its case-
based reparations policy, the court has ruled that the victims entitled are limited 
to those who were victims of the crime for which the accused was convicted. In the 

42 Jeremy Dean. ‘The Ultimatum Game.’ 2012.  [online] Available at:   http://www.spring.org.uk/2012/05/the-ultimatum-
game.php [Accessed 3.15.15.
43 Anja Wiersing, 1992. Lubanga and Its Implications for Victims Seeking Reparations at the International Criminal Court.  
Amsterdam Law Forum, Vol. 4:3.
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case against Lubanga, that means the SGBV victims have no remedy; not because 
Lubanga is not guilty of that crime, but, instead, because the prosecutor elected not 
to pursue that offence.44 

   Even Lubanga’s child soldiers had a much more difficult challenge in proving 
their claim for reparations. They were entitled only if the prosecutor proved that 
Lubanga was guilty ‘beyond a reasonable doubt’ of employing child soldiers. That 
criminal standard of proof is much higher than the standard of ‘more likely than 
not,’ or ‘reasonably probable’ required in establishing those entitled to reparations 
pursuant to the UN Reparations Framework.45 

   The ICC maintains a Trust Fund for Victims. It is available to all victims of crimes 
committed by anyone charged by the prosecutor and has limited financial capacity 
to pay a significant number of claims. It is evident, however, that getting reparations 
from the ICC is a very difficult process.46

   The administrator of the ICC’s Trust Fund for Victims has criticised the court for 
limiting reparations to the crimes charged, arguing that the limitation could cause 
victims to view the system as ‘inequitable and unfair.’ The trust fund continued by 
saying that the situation remains fragile in the Ituri ethnic group and this decision, 
which gives reparations to children from only one subsection of child soldiers from 
that group who were named in the indictment, could exacerbate the situation.47 
Mindful of these concerns, one commentator still believes the Lubanga case is 
a logical result for a case-based reparations scheme, as it links the harm suffered 
to the crime being charged.48 Policy-makers will have to decide if having a legally 
consistent analysis is more important than having a system that viscerally feels fair 
to victims.

• While not reparations as contemplated by the UN Reparations Framework, South 
Africa’s 2014 amendment to the Restitution of Land Rights Act of 1994 is a dramatic 
example of a government programme designed to help victims of apartheid that 
has absolutely no chance of succeeding. The 1994 Act laudably sought to return or 
compensate those whose land was confiscated by the apartheid regime. Expanding on 
the 80 000 claims that had been lodged before the amendment, it greatly expanded the 
restitution programme to include what the government estimates could be an additional  
397 000 new claims.49 (One South African expert on land reform believes the number 
is significantly overstated.50) Belying its own estimate of the cost of the programme, 
the 2014 National Budget sets aside far less than it claims will be needed. Turning 
to the administrative issue, the government reports that it resolved 562 land claims 
during the 2013/2014 financial year, which exceeded its estimate. If it continues to 
beat its own estimate, it will still take over 35 years to settle the currently outstanding 
claims. Taking the government’s 397 000 expected new claims figure at face value, 
and even assuming it will begin settling them at three times its current rate, it will still 
require an additional 230 years to complete the process.51 Regardless of the correct 
number of years to resolve these new claims allowable under the 1999 amendment to 
the 1994 Act, it is mathematically impossible for anyone whose land was taken from 
them during the apartheid era to be alive by the time the claim is resolved.

44 Ibid.
45 The lower standards of proof required are not formally set forth in any reparations programme analysed.  However, 
the much higher standard of proof is only used for criminal cases.  The evaluation procedure for all other reparations 
programmes was based on a written application and interview by a non-legal official.  
46 Supra note 43, p. 32–34.  
47 Ibid. p. 31.
48 Ibid. p. 37.
49 Cherryl Walker, ‘Sketch Map to the Future: Restitution Unbound,’ in Ben Cousins and Cherryl Walker (eds.), Land Divided; 
Land Restored (Aukland Park, 2015), p. 243.
50 Ben Cousins, Statements made in Cape Town, 25 February 2015, at the book launch of Land Divided; Land Restored, by 
Ben Cousins and Cherryl Walker (eds.).
51 Ibid., p. 242–243. 
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• In developing its final report, Kenya’s TJRC collected 42 465 statements and 1 828 
memoranda from victims of state abuses going back to the country’s independence 
in 1963. It is likely that many of those who testified before the TJRC were legitimate 
victims of state abuses. For political reasons, the report has never been formally 
accepted by Parliament and virtually nothing has been done to implement any kind 
of reparations payment programme.52

• Another programme that is not a formally defined reparation scheme concerns 
Uganda’s National IDP Plan. Ugandans leaving IDP camps after Lord’s Resistance 
Army conflict of 20 plus years were promised ‘resettlement packages’ of food, tools 
and building materials by their government.  Very few of the IDPs entitled to them 
received what they were promised.53 

• Under the same written IDP policy, the government repeatedly broke its promises 
to provide schools, pit latrines, housing, and the medical clinics for citizens who 
resettled to a location free of landslides. The result was a community that was 
partially paralysed from their need to get on with their lives.54 

A perfect reparations scheme is not an option. In formal justice systems, there are constant 
struggles to determine the fair damages awarded to, for example, a carpenter who broke 
his arm, a bricklayer who suffered a mild concussion, or someone who lost partial vision 
in one eye as a result of a traffic accident occurring a year ago. The cases under discussion 
here usually involve tens of thousands of people, with abuses a decade old entailing severe 
injuries to citizens with few resources. Afterwards, promises of reparations and officials with 
application forms arrive. One commentator has reflected on this problem:

The administrative process of claiming reparations can be extremely stressful for 
victims. This is due to the fact that they have to provide evidence that they have 
suffered harm, which involves recounting their experiences and therefore, at least in 
part, reliving them. The administrative body hearing the claims must therefore have 
sufficient expertise in dealing with the particular vulnerabilities and needs of victims, 
be they disability-related, linguistic, or to do with psychological trauma. 

In a post-conflict situation, victims are generally in a weak position in terms of 
providing evidence of the harm they have suffered. For example, they are unlikely to 
have retained documents if fleeing persecution. Also, in the case of crimes carried out 
with the complicity of the State, such as enforced disappearances, evidence is likely 
to have been covered up if it existed at all. Many reparations processes also take place 
many years after the violations have taken place, and any evidence that could have 
been obtained at the time of the offence, for instance medical evidence of wounds 
sustained, may no longer be available to the victim. The vast majority of victims will 
also suffer from economic hardship and will not be able to afford legal representation 
to assist them with their claim, which will be seriously detrimental to their case where 
the administrative process is particularly complicated and demanding.55            

52 Christopher Gitari Ndungi. May 2014. Lessons to be Learned: An Analysis of the Final Report of Kenya’s Truth, Justice 
and Reconciliation Commission. Available at: https://www.ictj.org/sites/default/files/ICTJ-Briefing-Kenya-TJRC-2014.pdf 
[accessed 1 April 2015].
53 Refugee Law Project,. “From Arid Zones into the Desert: The Uganda IDP Policy Implementation 2004-2012,” Working 
Paper 23, (2012) p. 5.
54 Ibid. p.17–18.
55 University of Essex, 2011.  The Process of Claiming Reparations. ‘Transitional Justice Network University of Essex Briefing 
Paper No. 6, Adverse Consequences of Reparations,’ by Fiona Iliff, Fabien Maitre-Muhl and Andrew Sirel, edited by Clara 
Sandoval, ETJN Reparations Unit.
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Nuts and Bolts: Creating and Staffing a Just Programme

To ensure an applicant is entitled to compensation commensurate with the injuries she 
sustained, the UN Reparations Framework requires that two things must be determined –
entitlement and quantum.

1.  Was the applicant injured and was the injury within the purview of the reparations 
mandate?

2.  What is reasonable compensation for the injury sustained? 

Making these determinations is a complicated fact-driven process, a point made clear 
by the approach taken in the Canadian Indian Residential Schools individual reparations 
programme. With the detailed information required by that programme set forth above, 
consider the detailed information that one asserting sexual assault must provide:

In order for the Adjudicator to decide that another student committed predatory or 
exploitative sexual abuse at level SL4 or SL5, you must be able to answer yes to the 
following questions (see below for definitions of predatory or exploitative):

• Did the assault take place on IRS premises?
• Was the sexual assault of an exploitative or predatory nature?
• Has the government failed to prove that the school was providing reasonable 

supervision?

Predatory or exploitative sexual assault means either that (1) the abuser was a lot older 
than the victim or (2) that the abuser used threats, coercion, or violence to commit the 
assault.56

Once entitlement was established and a part of the claim sought compensation for economic 
loss, another form set forth the documents required to prove the claim:57 

Harm levels 1, 2 or none and Loss of Opportunity levels 3, 4 or 5
• Treatment records (see additional requirements for Complex Track)
• Workers’ Compensation Records, if claim based in whole or in part on a physical 

injury
• Income tax records (or if not available, then must submit EI and CPP)
• Secondary and post-secondary school records

In addition to confirming the complexity of the application process, the government said 
it would not pay the applicants’ legal fees. It went on to say the government would not pay 
those fees.58  One well-regarded NGO did not consider the application process to be unduly 
burdensome. It may have had in mind the application for the so-called Common Experience 
Payment that only requires proof of the number of years in one of the schools.59 

56 Aboriginal Affairs and Northern Development Canada, Indian Residential Schools, 2011. ‘Independent Assessment 
Process: Appendix A. Detailed Information.’ Available at: http://www.iap-pei.ca/information/publication/pdf/pub/
schedule-a-annexe-a-eng.pdf [accessed 22 March 2015].
57 Adjudication Secretariat, Indian Residential Schools, 2010. ‘Document Checklist for Hearings in the Independent 
Assessment Process.’ Available at: http://www.iap-pei.ca/information/forms-eng.php [accessed 22 March 2015].
58 Aboriginal Affairs and Northern Development Canada, 2012. ‘Independent Assessment Process. Available at: http://
www.aadnc-aandc.gc.ca/eng/1331903265512/1331903315949.   
59 International Center for Transitional Justice. Submission to the Universal Periodic Review of the UN Human Rights 
Council Fourth Session: February 2-13, 2009 [online] Available from: https://www.ictj.org/sites/default/files/ICTJ-Canada-
Periodic-Review-2008-English.pdf. [accessed 22 March 2015].



 I NS T I T U T E FO R J US T I CE AN D R ECO N CI LIAT I O N: O CC A SI O NAL PAPER 20

16

It is unrealistic to require a less developed country to have the capacity to carefully 
determine both entitlement and quantum. It is also difficult to understand how a less rigorous 
system will assure a reasonably fair outcome. After the 2010 twin bombings at a rugby club 
and an Ethiopian restaurant in Kampala, Uganda, the reparations payout system was slowed 
down by having to sort false claims from the real claims of victims injured in the bombings. 
This was a relatively small and isolated incident, in that all the victims were geographically 
located in the same city and affected by the same bomb blast. Conversely, most reparations 
systems try to address abuses suffered over decades where victims may be distributed widely, 
and where evidence has long since been buried or lost. Added to this difficulty is the problem 
of tracing victims once their applications have been approved, especially in cases where the 
time between the application and date when the government is able to pay the award is long. 
In South Africa, the TRC took statements from victims between 1994 and 1998. It was only 
in 2003 that reparations grants began to be disbursed. By this time, many victims no longer 
resided at their given addresses and tracking them down has been a slow and expensive 
process.

The God of Unintended Consequences

This god lives in every country. Any given conflict will generate many types of victims, 
all with highly varied needs. In this complex landscape, even well-designed reparations 
schemes will generate unforeseen problems.  The research done here does not presume to 
understand each country’s unique circumstances. As a result, little can be said here beyond 
providing a few examples:

• In Burundi, a highly patriarchal culture means that men typically control domestic 
financial affairs, regardless of the source of the funds. Thus, a woman who received a 
reparation payment would be under significant pressure to transfer it to her husband. 
Her ability to influence his decision concerning its use would be further reduced had 
she received it as a result of being raped. In rural Burundi, a raped woman is often 
forced to leave her home. If her husband does allow her to remain in the family home, 
her authority over the money would be further diminished. Consequently, leaving 
the family home may be one of the only ways that she would guarantee control of the 
money paid to her.60 

• Women working for the Ugandan NGO, Bead for Life (BFL) can relate to their 
Burundian sisters.61 The beaders sell their beads and the jewellery they make to BFL 
for sale in Europe and North America. Initially, they were paid in cash for their work. 
Although the women did not tell their husbands or relatives where the BFL office 
was located for fear of losing their earnings, they were still pressured to share good 
portions of their earnings when they got home. Often this money was squandered 
by these relatives. In response, BFL administrators revised the method of payment 
received by the beaders. The women now receive assistance to open savings accounts 
where the bulk of their earnings is now deposited each week. They take home only 
the equivalent of US$25 per week for their immediate needs and transport. One of 
BFL’s founders commented on the continuing difficulties these women face:

  We also noticed that once members had received money men started coming 
around to court them, proposed marriage, and asked for upkeep.  One man 
tried to take his wife out of the program and wrote me a letter saying that she 
would no longer obey him since she had her own money. She subsequently left 
the husband.  One woman was beaten (one we know of but probably others 
too) when she refused to tell her husband the password to her account.  Other 

60 Interviews with Antoinette Irarera, psychologist assistant at Ubuntu Center, Bujumburu, 6 March 2015; and Brigitte 
Nshimirimana, legal representative of REAVI, Bujumburu, 7 March 2015.
61 Bead for Life. Beading Programme. Available at: http://www.beadforlife.org/our-work/beading-programme [accessed 
15 March 2015].
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members who had been staying with a man in order to feed her children 
left the men they were with once they could afford to care for their children 
themselves. This points the way to the fact that women will create alliances 
which they hate and which are abusive in order to feed their children.62 

• The conflict of 20 plus years with Lord’s Resistance Army (LRA) in northern Uganda 
was largely fuelled by the LRA’s systematic practice of kidnapping children to serve 
in its rebel army. It is estimated that some 66 000 kidnapped children became rebel 
soldiers.63 One commentator summarised the reparations problem surrounding 
those combatants as follows:

  Another question raised by reparations processes is: what should be 
done with victims of gross and serious international human rights or 
humanitarian law violations who were also perpetrators, given the fact 
that their involvement in the process may have an adverse effect on 
other victims? This question is not so straightforward as there may have 
been victims who were abducted and/or forced to perpetrate crimes, or 
there may have been child soldiers involved in the conflict. In practice 
the distinction between victims and perpetrators can be a blurred one 
in conflict situations. Additionally, there are those who believe that the 
involvement of ex-combatants in transitional justice processes brings other 
advantages such as promoting truth and reconciliation.64

• A research team that studied the impact of reparations measures on the families 
of Mapuche victims in Chile’s Araucania region observed that, in very poor 
communities, economic reparations led to an upsurge in substance abuse, distorted 
family relations of solidarity, and negatively affected family and community 
networks. Researchers point out that this culture’s conceptions of reparations, as 
well as its way of mourning, had been disregarded.65

Recommendations

When the word ‘reparation’ is written about, it is usually surrounded by explanations as to 
why reparations are required and the reasons victims of human rights abuses deserve nothing 
less. Policy documents on reparations programme implementation most often prescribe 
laudable solutions from the theoretical basket of approaches available. Conspicuously 
absent, however, are any requirements that the specific interventions articulate the possible 
disadvantages of such plans. When disadvantages do exist – and the foregoing discussion 
suggests the significant likelihood that they do – there is a clear need to determine the likely 
net positive effect. Instead, the most frequent result has been reparations schemes that are 
completely disconnected from reality. 

In the main, individual reparations programmes have failed to even remotely reflect the 
UN Reparations Framework. Under the framework’s section headed ‘Victims’ Rights to 
Remedies’, it makes it clear they are entitled to ‘adequate, effective and prompt reparation 

62 Interview with Torkin Wakefield, co-founder and director of Bead for Life, 25 February 2015.  
63 UN High Commissioner for Human Rights. ‘The Dust Has Not Settled: Victims’ Views on the Right to Remedy and 
Reparation, A Report from the Greater North of Uganda.’ 2011. Available at: http://www.ohchr.org/Documents/Press/
WebStories/DustHasNotYetSettled.pdf [accessed 26 March 2015].
64 Supra note 54, p. 7.
65 Lisa, Elizabeth. (2006). The Handbook for Individual Reparations. Edited by Pablo de Greiff. Chapter 2: The Reparations 
Policy for Human Rights Violations in Chile, pp 63.



 I NS T I T U T E FO R J US T I CE AN D R ECO N CI LIAT I O N: O CC A SI O NAL PAPER 20

18

for harm suffered… ’.66 The requisite political will and financial capacity to come close to that 
goal has been missing in developing countries. The trend – if Kenya’s complete failure to do 
anything at all is a trend – is not promising. 

Governments, civil society organisations working in the field of transitional justice, and 
those who fund and support reparations programmes should avoid expansive platitudes 
relating to the all-inclusive and ideal nature of their reparations programmes. The question 
should be whether such reparations are likely to be a net positive, or of sufficient value to 
justify the expense of the proposed programme in comparison with other approaches which 
may well be more efficient and beneficial to victims as a whole.

Sequencing

For every ailment under the sun 
There is a remedy, or there is none; 
If there be one, try to find it; 
If there be none, never mind it.67

The common approach to awarding reparations should be replaced with one that ignores the 
ideal and instead funds only those programmes that demonstrate tightly focused interventions 
to solve the most pressing needs, and inflict no harm to other vulnerable citizens. Specifically, 
the first available reparative aid should be directed to extremely vulnerable just victims as 
a triage nurse would first identify those in the greatest need of urgent care – and then assess 
the practical logistics of delivering that aid. It may often be the case that not all victims can be 
saved. After identifying those most in need of urgent care, those on the ground will be forced 
to make the difficult decision as to which of them can be treated under limited logistical and 
capacity constraints. For example, it may be more efficient to treat ten victims who can easily 
be reached within a city than to spend the resources to treat 50 victims who reside in a rural 
province that is difficult to access. 

Traditional reparations programmes follow after a full understanding of the overall 
tragedy a country has experienced. A common process to develop that understanding 
is a truth- telling process which, in turn, requires formal government intervention, the 
establishment of a commission, investigation, the taking of evidence, and the issuance of 
written findings. A much preferable first-stage reparations intervention employing a triage 
approach should precede all of that. The most vulnerable victims are, by definition, those 
who need immediate assistance. The identification of the highest-priority victims does not 
require an understanding of why they became the highest-priority victims. 

With this refined approach, the conjoined issues of political will and financial resources are 
more easily managed, requiring significantly less money than a blanket lump-sum payment 
to all victims. Certainly, further resources will be needed, but extended programmes 
and their funding could be sequenced in separate stages with a view to a comprehensive 
reparations programme for all victims.

The TRCs established in Sierra Leone, South Africa and Kenya all agree that priority should 
be given to the most vulnerable victims.68 Sierra Leone’s TRC report is a good example: 

The Commission determined the categories of beneficiaries who should benefit from the 
reparations programme by considering those victims who were particularly vulnerable 
to suffering human rights violations. Most Sierra Leoneans agree that amputees, war 
wounded, women who suffered sexual abuse, children and war widows would constitute 

66 Supra note 2, Volume 2(b).
67 Anonymous.
68 The report of South Africa’s TRC states that ‘Urgent interim reparation is assistance for people in urgent need, to 
provide them with access to appropriate services and facilities. It is recommended that limited financial resources be made 
available to facilitate this access.’ Supra note 2, Volume 5, Chapter 6, section 25.
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special categories of victims who are in dire need of urgent care. The Commission also 
considered those victims who are in urgent need of a particular type of assistance to 
address their current needs, even if this only serves to put them on an equal footing 
with a larger category of victims. The reparations programme aims at contributing to the 
rehabilitation of those victims, even if complete rehabilitation is not possible.69

Yet, the very processes each country used actually made achievement of that goal impossible. 
The war in Sierra Leone ended in 2002 and its truth-telling commission’s recommendation 
on this group priority was issued in 2009. Apartheid in South Africa ended in 1994 and its 
TRC recommended priority reparations be paid to the most vulnerable in 1998. Kenya’s 
truth-telling process included victims from 1963 to 2008. Its truth-telling commission 
recommended reparations for this same category of high-risk victims in 2013.70 To first 
have a truth-telling commission before helping these victims who are only defined by their 
immediate need of aid is to essentially guarantee they will not get it.

Consider South Sudan and imagine if tomorrow a genuinely lasting peace and stable 
government came to exist. What should a first-step reparations programme look like? 
Currently a country in name only, South Sudan has, according to UN estimates, at least 
9 000 child soldiers that have been recruited into the current conflict on both sides. Tens 
of thousands of fighters and civilians have been killed, and both sides have committed 
massacres.71 Nearly two million people have been displaced, 470 000 of whom have fled to 
neighbouring countries. There are currently 100 000 living in IDP camps. Children have been 
pulled out of school and many of the 1 200 schools are closed. Reporting levels of sexual 
violence have been reduced due to fear and societal stigma.72 Before the conflict began, South 
Sudan already had the world’s highest maternal and child mortality rates. The violence has 
caused the fragile health care services to be extensively disrupted. A majority of the clinics 
have closed. Access to health care has diminished, and disease outbreaks have occurred, 
including a severe cholera outbreak.73 Critical food shortages have resulted from the lack of 
ability to farm during the conflict. In 2014, the UN Security Council declared South Sudan’s 
food crisis to be  the worst in the world. 74 There are currently 2.5 million people suffering 
from severe food insecurity, despite major relief interventions, with an estimated 235 000 
children suffering from acute malnutrition. The Security Council  warned that some four 
million people – a third of South Sudan’s population – could be affected and up to 50 000 
children could die of hunger.  

The first stage of triage reparations would likely involve humanitarian agencies already 
in the country, along with key citizen groups that would have the best information on first-
priority victims.75 To fund the first stage, a rapid assessment would be made to identify the 
first group of high-priority victims for which the necessary aid could be promptly delivered. 
While that aid is being administered, the second tier of priority victims should be identified, 
with aid rapidly following. This staged delivery of aid would continue until the urgent needs 
have been met. The country would then have some breathing room to consider various other 
reconciliation modalities for the less urgent needs, such as those examples of the Chilean 
pensions, Canadian proof-specific requirements, communal reparations, etc.

69 Sierra Leone Truth and Reconciliation Commission, 2004. Volume Two, Chapter 4, ‘Reparations.’ Available at: http://
www.sierraleonetrc.org/index.php/view-report-text-vol-2/item/volume-two-chapter-four [accessed 31 March 2015].
70 Supra note 21.
71 ‘Conflicts in South Sudan,’ Enough Project, 2014. Available at: http://www.enoughproject.org/conflicts/sudans/
conflicts-south-sudan [accessed 19 March 2015].
72 ‘South Sudan Humanitarian Response Plan,’ 2015. United Nations Office for Coordination of Humanitarian Affairs.  
Available at: https://docs.unocha.org/sites/dms/SouthSudan/2014%20South%20Sudan/HRP2015/SOUTH%20SUDAN%20
HRP%202015.pdf
73 Ibid., p. 13.
74 US Council on Foreign Relations, 2015. ‘Global Conflict Tracker:  Internal Violence in Sudan.’ Available at: http://www.cfr.
org/global/global-conflict-tracker/p32137#!/?marker=33 [accessed 25 March 2015].
75 The authors do not presume expertise in the delivery of critically needed aid.  These comments are designed to prompt 
a conversation and aid in the understanding of this overall notion.
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Staged Delivery of Aid to Victims

Some of these citizens’ urgent needs will be met without such a programme, as the humanitarian 
aid infrastructure would be effectively operating in any event. Different international aid 
programmes historically operate within specific niche programmes. Agencies that focused 
on truth -telling, reconciliation and related longer-term aid programmes will recognise that 
this triage approach is not substantively different from their historical focus.  The result would 
be a shift of their reparations funding to the front of the queue to more effectively respond to 
the UN Reparations Framework. A significant additional benefit involves fairness. Effectively 
targeting nearly all victims who have an obviously very high priority need will more likely 
be seen as just by other community members who also have significant needs – in contrast to 
those programmes analysed where major gaps existed amongst those with equally meritorious 
claims.

The Aspirational Argument Considered

International aid organisations are not shy when it comes to preparing model guidelines for 
many practices surrounding good governance, minimum standards of human rights and 
the state’s obligation to victims. After possibly the most expansive and no doubt expensive 
study ever committed to understanding victims’ views and rights to reparations, a study by 
the UN’s OHCHR listed 12 recommendations.76 It states that reparations should ‘adhere to 
principles of equality and non-discrimination’, ‘not leave out or unduly simplify forms of 
violations that have a disparate gender impact’, include ‘substantial investment in physical 
and mental health services for victims’, ‘include assistance to help victims to gain access to 
their homes and land … including funds to help or rent oxen to plough the land’, ‘include 
start-up capital for income generation and livelihood support programmes’, and ‘include 
access to education, legal and social services’. The tendency of governments generally 
to announce new programmes that solve all problems is equally pervasive. Doubtlessly, 
aspirational policies are sometimes useful in helping governments and the international 
community know the target they should strive to attain. Clearly, the reparations goals of the 
various reparations policies investigated here are laudable. The issue, though, is whether 
aspirational goals should trump the possible.

It seems unwise to have any aspirational qualities in reparations programmes. If anything, 
these programmes should underpromise. The only ‘consumers’ of reparations benefits are 
people who have experienced terrible psychological or physical harm; otherwise, they would 
not fit the definition of people who have suffered ‘gross violations of international human 

76 Supra note 63.

Whole society:
public apologies, symbolic reparations, etc.

All victims:
Individual and communal reparations

Moderate priority victims:  
financial and medical support

Highest priority victims:  
urgent care
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rights.’77 Undereducated people, particularly women and children, are an overrepresented 
group of the total citizenry who fit this category. Their physical and emotional injuries are often 
accompanied by displacement from their homes, loss of their sources of income, deprivation of 
education and health services for themselves and their families, as well as the death or injury 
of a close family member. It would be hard to construct a profile of people less able to handle 
broken promises. ‘Revictimisation’ is a term that is sometimes overused. For those already 
holding on by a thread who learn that promised relief will not be coming after all, the word fits.

Conclusion

Whether one considers political will, the availability of funding, scope, time from inception 
to payment, amount paid, administrative difficulties or core fairness, developing-world 
individual reparations programmes have failed to deliver at nearly every level. They really 
are ‘the beast’. This research found no reason to believe that condition is reversible unless 
targeted aid to the most vulnerable victims is given out shortly after the bullets stop flying.

77 Supra note 2, p. 7.
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